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is published to advance 
sound thinking in the fields of insurance law 
relating to Life, Health and Accident, Fire and 
Casualty, Automobile, Negligence and Prod- 
uct Liability and to review unfolding develop- 
ments of interest and importance. Thus, the 
JOURNAL presents timely articles on pertinent 
subjects of insurance law, digests of recent 
decisions, comments on pending legislation 
and other features reflecting the changing 
scene of insurance law. 


In the interest of stimulating current thoughi 
and frank discussion of significant relevant 
topics in insurance law, the JOURNAL’s pages 
are made freely available. No editorial re- 
sponsibility is assumed for the ideas and opin 
ions set forth. On this basis contributions are 
invited. 


THE INSURANCE LAW JOURNAL is pub- 
lished monthly by Commerce Clearing House, 
Inc., 4025 W. Peterson Ave., Chicago 46, 
Illinois. Subscription rate: $12.50 per year; 
single copies, $1.25. 
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Handling workmen’s claims. “It is surprising how many claims 
men and attorneys view compensation claims as basically a clerical 
procedure; problems to be solved simply by reference to schedules, 
tables and charts, much like a mathematical equation.” Howard Clapp, 
claim manager of the Casualty, Fire and Surety Claims Department 
for the Continental Casualty Company at Des Moines, Iowa, does 
more than deplore the perfunctory disposal of workmen’s claims. 
He views the practice as inevitably detrimental to the insurer and 
the claimant, giving rise to inequities on one side or the other. 

The author does not suggest that every claim requires exten 
Sive investigation, but rather that every claim requires that degree 
of scrutiny which will clearly determine the amount of investigation 
that is warranted. This is especially true when an apparently minor 
claim is based upon a nebulous first report. Nothing can be assumed 
that does not appear in the report, and that is susceptible of some 
confirmation—at least by comparison with the medical report. The 
question is one of balance: how much of the process should be rele 
gated to clerical resources and how much to trained personnel. When 
large sums of money are involved, the possibility of a subrogation 
claim must be considered. 


The author agrees that compensation claims are not hard to 
handle—unless the handler knows his business. See page 231. 


Welfare and pension funds. In 1850 almost 64 per cent of the 


nation’s working population was engaged in agriculture; today only 


s 


shift from an agricultural to an industrial economy has given rise 


12 per cent of the force is so employed. The gradual but inexorable 


to an ever-increasing dependence of wage and salaried employees 
upon their employers and upon government for protection against 
the hazards of illness, accidents, unemployment and old age. The 
phenomenal growth of both voluntary private plans and public pro- 
grams is evidence of that dependence. 

The emergence of welfare and pension funds in the twentieth 
century, from the earliest experiments through later and complex 
legislation, is recounted by William Pearl in the article at page 236. 


The most rapid expansion of the pension plan occurred after World 
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War II. While this was due in part to a general recovery of busi- 
ness, the author discerns several other contributing factors. Wage 
stabilization controls, putting a rein on direct salary increases, were 
not applicable to welfare and pension contributions. Such contribu- 
tions were granted tax-exempt status when rates for corporate and 
excess profits were extremely high. The NLRB, during the late 
forties, ruled that welfare benefits were a proper subject for collec- 
tive bargaining. Pensions and welfare funds, as fringe benefits gen 
erally, are now the standard demand in collective bargaining, bringing 
with them all the problems of administration and regulation that 
attend a nation-wide social advance. 

The author is in charge of the field staff of insurance examiners 
of the Welfare Fund Bureau of the State of New York Insurance 
Department. The article, which first appeared in the Lazpor Law 
JournaL for March, 1961, does not purport to represent the view of 
the Welfare Fund Bureau. 


Abolish punitive damages. The assessment of punitive damages 
comprises the “worst phases of unjust enrichment,” according to the 
author of the article at page 254. That a litigant is entitled to just 
compensation for his injuries is the substance and foundation of the 
law; that he is entitled to more than that, and at the unassailable 
discretion of a jury, strikes at that foundation, using the dignity of 
the court to express the indigation of the jury. 

William E. Mooney, an attorney in Omaha, Nebraska, takes 
issue with punitive awards and the rationale behind them. Some 
courts indicate that such damages are not so much penalties as com 
pensation for the aggravation of the plaintiff’s distress by the wilful 
and wanton nature of the defendant’s acts. However, most of the 
awards are frankly exemplary and vindictive, designed to rebuke the 
defendant and deter him and others from similar acts. The author 
does not dispute the desirability of such deterrents. But he does 
dispute the desirability of introducing this indefinite, and so aften capri- 
cious, element into the already difficult decisions of the trier of facts. 


Surplus line insurance. The proposed Non-Admitted Insurance 
Act would provide, among other things, that (1) the insurance placed 
with a nonadmitted insurer, or that portion of it for which additional 
limits are needed, must not be available from domestic companies ; 
(2) the premium must not be lower than the lowest rate in use by 
the majority of admitted insurers; and (3) the form must be identi- 
cal with similar contracts in use by the majority of admitted insurers. 
G. E. De Wolf, insurance manager of the Jewel Tea Company, sees 
the enactment of this and other provisions of the proposed bill as not 
only fraught with complications of enforcement and interpretation, but 
potentially destructive of the surplus line function. Why, he suggests, 


should there be a minimum premium limit on the nonadmitted insurer, 


as in provision number two, when provision number one protects the 
domestic insurer from any competition on the coverage. 

For this and other aspects of the insurance buyers’ interests in 
the question see page 259. Mr. De Wolf delivered his views before 
the Chicago Chapter of the American Society of Insurance Management. 
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News and Opinions 


Persons and Events 


Pennsylvania Commissioner of Insurance Francis R. Smith, host 
commissioner for the 92nd annual meeting of the National Association 
of Insurance Commissioners, has announced the appointment of an 


insurance industry executive committee. This year’s meeting of the 


NAIC will be held in Philadelphia from June 4 through June 9, in 


clusive. Headquarters will be the Bellevue Stratford Hotel. 


The executive committee is headed by John A. Diemand, chair 
man and chief executive officer, Insurance Company of North America, 
ind William MacLean, president of the National Union Fire Insurance 
Company. J. Kenton Eisenbrey, secretary-treasurer of the Insurance 
Company of North America, is treasurer of the committee, and Thomas 
R. Balaban, Deputy Insurance Commissioner of Pennsylvania, is sec 
retary. Convention registrations and hotel accommodations may be 
made in advance by writing directly to: Housing Committee—NAIC 
Hospitality Center, 16th Street and Pennsylvania Boulevard, Phila 
delphia 2, Pennsylvania. 


Raymond F. Killion, second vice president, the Metropolitan Life 
Insurance Company, was elected chairman of the Health Insurance 
Council this month. Mr. Killion succeeds Arthur M. Browning, vice 
president in charge of group insurance for the New York Life Insur 
ance Company. Mr. Killion, a native of Boston, joined the Metro 
politan in 1932. He was advanced to his present position in 1956. 


C. Manton Eddy, senior vice president of the Connecticut Life 
Insurance Company, was named chairman-elect to succeed Mr. Killion. 
A new sales management unit of the Metropolitan Life Insurance 
Company will be headed up by Henry E. Mellin, second vice presi- 
dent, formerly in group insurance. The new unit will foster a greater 


coordination in group sales activity between group sales and agency 


“my 


1LJ—April, 1961 


~ 





field forces, as well as increased sales efforts in the smaller employer 
area of groups up to 50 employees. 

Mr. Mellin, a native of Chicago and a graduate of Northwestern 
University, has been with the company’s group division since 1934. 
His appointment as second vice president came in November of 1960. 

Flynn, Harrison and Conroy, Inc., national insurance brokerage 
firm, announced the merger into their corporation of Webb & Lynch, 
Inc. Newly elected vice presidents of the company are: Samuel B. 
Webb, J. Watson Lynch, John E. Lynch and John H. Lynch. 

Four new directors were elected at the annual stockholders’ meet- 
ing of the Harbor Insurance Company, 15-year-old specialty carrier, 
in Los Angeles last month. They were: Calvin L. Helgoe, attorney ; 
Leopold S. Wyler, Jr., president of the Tool Research & Engineering 
Corporation; W. Herbert Allen, chairman of the board, Title Insur- 
ance & Trust Company; and James S. Cantlen, vice president and 
general manager, Pacific Telephone & Telegraph Company. The elec- 
tions were announced in a release of the De Witt Conklin Organi- 
zation, Inc. 


Life Insurance Management 

At the annual meeting of the Home Office Life Underwriters 
Association, the underwriters were told that “the real challenge facing 
you and your other fellow executives is that you have a responsibility 
to all the people of our country to demonstrate, by sheer management 
excellence and vitality, that the private enterprise system is incontro- 
vertibly the best method of managing this great industry.” Speaking 
at the meeting in White Sulphur Springs, West Virginia, Richard F. 
Neuschel, director of McKinsey and Company, management consult- 
ants, delineated five hallmarks of management vitality in the life in- 
surance business: (1) consumer orientation, providing products and 
services that customers really need and want; (2) consistent measure- 
ment of performance, evaluation in terms of profitable volume rather 
than “concentrating just on the delusive goal of volume alone”; (3) 
efficient use of resources, a fundamental attack on the reduction of 
existing costs; (4) reward on the basis of performance, extending re- 
sponsibilities and increased compensations to those who consistently 
demonstrate ability to achieve end results reflected in company plans; 
and (5) continuous innovation, encouraging new approaches and de 


cisiveness. 


Brokers Meet in May 


The Insurance Brokers Association of California and the Society 


of Insurance Brokers will be co-hosts at the annual meeting of the 
National Association of Insurance Brokers in San Francisco, May 8 
through May 11. Two major subjects facing the industry are expected 
to receive priority attention at the meeting: proposed amendments to 
the strict all-industry type rating laws and possible model legislation 
or guiding principles to provide reasonable and ready access to the 
nonadmitted market for American insureds who need coverage. The 
four-day session will take place at the Fairmont Hotel. 


The Coverage 





Hospital Practices Costly 

Joseph F. Follmann, Jr., addressing the Accident & Health Club 
of New York, cited rising medical costs and increased public spending 
for medical services as the most pressing problems facing the health 
insurance industry. The speaker, director of information and research 
for the Health Insurance Association of America, declared that “pro 
gress can be made by careful examination of hospital admission prac 
tices, in order to discern the degree of very short stay cases which 
may not have been medically necessary and to determine the degree 
to which hospital stays may be longer than necessary.” Mr. Follmann 
pointed up recent helpful developments in the use of ambulatory hos- 
pital care, nursing pools in hospitals, the joint purchases of drugs and 
supplies by hospitals, and the greater use of out-patient facilities. 


\lso worthy of investigation in the effort to control costs is the 
practice of providing extraneous services because insurance is avail 
able to pay for them. The speaker said that in many instances such 
practices can be explained by the lack of understanding of the nature 
of health insurance on the part of some members of the medical 
profession. “Again,” he declared, “it may be failure to realize their 
obligation to cooperate in making it work effectively in the interests 
of the public as well as themselves.” 


Adequate Rates Needed 


A spokesman for the National Association of Independent Insurers 
predicted a general improvement in assigned risk experience with im- 
provement contingent on a number of “if’s.”” Charles H. Robuck, Jr., 
assistant secretary of the NAII, told the Conference of Mutual Casu 
alty Companies, that he looked for a sizeable decrease in the popu 
lation of assigned risk plans if the industry gets more nearly adequate 
rates; if credit features are included in the assigned risk plans; and if 
state motor vehicle departments will remove from the highways those 
people who have no right to drive.” 


Mr. Robuck attributed the heavy population of assigned risk plans 
in some states to rate inadequacies, compulsory insurance laws and 
commissions. In New York, Massachusetts and North Carolina, the 
three states which have compulsory laws, the plans are “bad situ 
ations, indeed.” The provision of the Florida law prescribing a com 


mission of not less than 15 per cent on private passenger premiums 
for assigned risks was a built-in incentive to increase the number of 
risks. 


Life Insurance $20 Per $1,000 


The cost per $1,000 of life insurance to American families last 
year declined to a figure one-third less than the payment just prior 
to World War II and less than half the payment at the turn of the 
century, according to the Institute of Life Insurance. Last year’s 
average premium per $1,000 was about $20, and the net payment, after 
dividends and allowance for group premium payments by employers, 
was about $16. 
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April 1961, 


Claims Handling— 


Workmen’s Compensation Claims 


By HOWARD CLAPP 


Mr. Clapp is claim manager of the Casualty, Fire and Surety 
Claims Department, Continental Casualty Company at Des Moines. 


HOULD AN ADJUSTER say to his claim manager, “I’m going 

to throw away a thousand dollars of the company’s money,” he 
might be invited to seek employment elsewhere. Yet that might bea 
regular occurrence, involving lesser amounts, in the day-to-day han- 
dling of workmen’s compensation claims. It is surprising how many 
claimsmen and attorneys view compensation claims as basically a 
clerical procedure ; problems to be solved simply by reference to sched- 
ules, tables and charts, much like a mathematical equation. It is true 
that benefits under compensation laws are set out by schedule, based 
on the type and extent of injury. They are also limited as to amount. 
This is not generally true, of course, of automobile and other liability 
claims. Since the benefits for compensation claims are limited and the 
exposure in liability claims restricted only by the policy limits, it is 
probably inevitable that an adjuster’s thinking and efforts will be 
concentrated on the tort claim. He no doubt feels that the company 
cannot “get hurt” too badly on a compensation claim. In fact, he 
knows exactly how many dollars the claimant could conceivably 
receive as a maximum benefit. The danger lies in the area of move- 
ment between the minimum and maximum figures. A variance of 
5 per cent on a rating of permanent partial disability may mean several 
thousand dollars paid by the insurance carrier, which may or may not 
be equitable. Certainly, careless claim handling will permit inequitable 
payments to be made. Competent claim handling entails more than an 
employee sustaining injury, an adjuster fitting the appropriate schedule 
to the injury, and benefits then being paid. 

The problem of properly investigating compensation claims is a 
vexing one. No set rules can be stipulated. The scope of the investi- 
gation will depend to a great extent on the compensability requirements 
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of the state act applicable to the claim. 


If the assured has been properly in- 
structed in completing the first report 
of injury form, the adjuster’s problem 
as to the extent of the investigation 
The report should 
clearly set out the facts of the acci- 


will be simplified. 


dent: dependents, wages, dates, wit- 
nesses, identity of doctors, and so 
forth. 
vestigation arise upon receipt of the 
first report because of inadequate in- 
formation given on the report. Sup- 
pose the report states, “Employee was 
bending over and his back snapped.” 
This would certainly be a case in 
which statements from the claimant 
and witnesses might be required be- 
fore admission of compensability. 
Some state acts require only that the 
employee be injured on the job in the 
course of his employment. Others 
require proof of an accident involving 
trauma, such as slipping, jerking, trip- 
ping, falling or sliding. Obviously, 
investigation problems would differ 
in a state requiring only that the em- 
ployee be injured on the job. Even in 
the latter situation, a statement from 
the claimant as to his past medical 
history might be of value in the final 
evaluation of disability. 
sideration of the statute, investigation 
requirements must be considered in 
the light of the information revealed 
by the first report of injury. Assureds 
are not necessarily good accident re- 
porters. A report may be received 
which is vague as to when the em- 
ployee was first off work. It may be 
that he worked for a week after he 
was hurt but the report does not re- 
veal that fact. The claims office com 
putes the indemnity payment from 
date of injury. The result of this 
carelessness is an immediate over- 
payment of $30 to $60, which could 
have been prevented by a phone call 
to the assured. Overpayments in 
these claims are extremely difficult to 


Many problems concerning in- 


Bey ynd con- 


recover and unless the amount can be 


232 


used as a credit against subsequent 
payments due, it probably is irretriev 
ably lost. The report may state, “cut 
hand,” or “fell and bruised 
side.”” The question is: Did they sus- 
tain these injuries in the course of their 
employment ? 


his his 


The claim may appear 
to be of a minor nature at it’s incep 
tion, involving only a doctor bill. It 
may matter, 
with loss of time and even permanent 
partial disability. No 
based on conjecture, should be made 
from a vague first report. Nor should 
it be assumed that the employee was 
injured on the job unless the report 
specifically states that fact. Employ 
ers are not attorneys or claimsmen. 


progress into a serious 


conclusions, 


They may be confused by the morass 
of reports they must file. Smaller as- 
sureds do not have insurance depart 
ments to separate wheat and chaff. 
Nothing should be assumed. Once 
the carrier has filed with the commis- 
sion an agreement to pay compensa- 
attempt to withdraw that 
agreement may be impossible. Aside 
from the serious claim, claims involy 
ing only a doctor bill represent a 
the total outlay on 
claims disbursements as a whole. <A 


tion, an 


good share of 
hundred claims with payments aver 
aging $10 per claim represents a total 
expenditure of $1,000. If even 
half of 1 per cent should not have 
been paid, then $5 has been expended 
without coverage. Projecting that 
into the total amount paid on all 
claims, it is easily seen that a tre- 
mendous amount of 
paid out as a result of careless claim 
handling. 


one 


money can be 


Extensive investigation may not be 
required or indicated. Some investi 
gation or checking is needed in every 
the medical report 
tain the same general description of 


case. Does con- 
the events of the accident as the first 


report? Do the dates coincide? Does 
the medical report describe an injury 


consistent with the facts given in the 
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first report? These questions are im- 


portant. The whole question is one 
of balance: how much of the proce- 
dure will be handled by trained per- 
sonnel and how much will be handled 
strictly as a clerical procedure? 

The adjuster may feel that after he 
has solved the question of compensa 
bility to his satisfaction, the rest is 
strictly up to the doctors. 
not a valid 
not 


Here again, 
this is simply 
We claimsmen 
should not 


premise. 


are doctors and 
with a 


pre 24 


our 10b 


presume to argue 
doctor as to his diagnosis or 
nosis. More fundamentally, 
centers on seeing to it that the claim 
ant is receiving the most competent 
medical care available. Any claims 
man worth his salt makes it his busi 
ness to classify the medical services 
available in his area. Doctors, like 
claims adjusters, own varying degrees 
of experience, knowledge and compe 
We are not doctors, but from 


our experience we know the average 


tence. 


time for different in 


The referral of 


recuperative 
juries. a disc case to 
a specialist at the proper time may 
the 
money in 


save great deal of 
payments 


Usually, how 


company a 
indemnity and 
medical expenditures. 
ever, the medical progress of a claim 
ant will be routine. The medical prob- 
lem, if one arises, will present itself 
when the injured employee is rated 
for any permanent partial disability. 
The medical profession is certainly 
the this 


There is nothing in medi 


placed squarely on 
juncture. 


spot at 


cine to enable a doctor to evaluate, to 
an exact decimal point, the percentage 
loss of the utility of the body or a 
member. What are some of the prob 
lems to be expected at this point? 

A man sustains a back injury. The 
insurance carrier insists that the doc 
tor evaluate, in terms of an exact per 
centage, the degree of disability the 
claimant has sustained. The carrier 
has no choice but to insist on such a 
rating, since such a percentage must 
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be ascertained in order to determine 
the amount of money the man has due 
him. If the man is a laborer, such an 
injury might totally disable him as far 
as his ability to do his work is con- 
cerned. The same might not be true 
of a white collar worker. The com 
pensation law may provide benefits 
for the degree of physical disability 
only, or it might also stipulate that 
industrial disability may be consid 
ered in the total evaluation. The doc- 
tor is then called upon to rate these 
separate factors, each in terms of a 
percentage figure. At this point the 
doctor states that he cannot rate the 
disability because of insufficient lapse 
of time from date of injury. The 
claimant’s attorney, however, insists 
on a rating, since the claimant cannot 
work and wants a lump-sum payment 
The carrier is 
presented with the problem of whether 


to go into business. 
it is advantageous to accept an imme 
diate rating or insist on a further heal 
ing period. If it the latter 
course, it will have to continue weekly 


chooses 


indemnity payments, since it has, in 
effect, insisted that the injury has not 
stabilized. If weekly indemnity can- 
used as a credit against the 
disability award, the time as to exactly 
when to have the man rated is difficult 
At this point the ad- 
juster must also be aware of the fact 
that if the man returns to work too 
early and aggravates his injury the 
company will be liable not only for 


not be 


to ascertain. 


the disability previously sustained, but 


also the aggravation. Finally, how- 
ever, all problems are defined and de- 
cided and the doctor rates the man at 
25 per cent for physical disability and 
10 per cent industrial disability. He 
does this in the light of his knowledge 
and experience. If the total combined 
disability benefit is $25,000, then that 
means the insurer must pay $8,750. 
Yet, we might ask, what is the differ- 
ence between 30 per cent, or 32 per 
cent or 34 per cent, and the 35 per cent 
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evaluation? In terms of money, it 
may be $1,000. In terms of medical 
fact, it may be the best that any doc- 
tor can do with an extremely difficult 
problem. In terms of how good a job 
the adjuster has done, that will have 
to be judged on what has gone before: 
the whole gamut of his experience and 
competence, and his knowledge of the 
medical profession in his area. The 
essential thread running through this 
skein is that the medical reports as 
they the claims 
should be carefully read and evaluated. 
They are not mere forms, necessary, 
along with other paperwork, in han- 
dling the claim to its conclusion. 


come in to office 


Workmen’s compensation laws give 
the carrier the right of subrogation 
against negligent third parties. This 
means, of course, that the insurer has 
a lien against any recovery from neg 
ligent third parties. This is an area 
in which the insurer can further re- 
duce the loss ratio. Subrogation pos- 
sibilities are rarely clearly revealed 
by the first report. For example, a 
report comes across the claims desk 
revealing that employee X sustained 
a rather severe injury while unloading 
a truck. A subrogation minded ad- 
juster has been trained to immediately 
ask himself some questions. Who 
owned the truck? Who was driving 
it? Was it moving? Was there neg- 
ligence involved in its operation? 
Many reports contain the seeds of 
subrogation, but they cannot reach 
full flower without some “gardening” 
on the part of the adjuster. Even 
claims involving no loss of time can 
entail $50 to $100 in doctor bills. A 
phone call to the assured and a letter 
to a negligent third party might de- 
velop into a recovery of a hundred 
dollars. 

In claims in which large sums of 
money must be expended, a subroga- 
tion investigation presents other im- 
mediate problems. If the claimant is 
represented by an attorney, the attor- 
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ney will want to secure for his client 
the 
client is entitled under the compensa- 


maximum benefits to which his 


tion act. He will also be interested in 
pressing a third party action, if one is 
possible. At this point of course, both 
the insurer’s and the claimant’s inter- 
ests coincide, and their 


respective 
claims will stand or fall on the same 
set of facts. The question immediately 
presented to the insurer is whether it 
will investigate for subrogation or let 


the claimant’s attorney do it. Inves 


tigation costs money, but every situ 
ation will have to be judged separately. 
If the attorney has no experience in 
personal injury work and investiga 
tion, the insurer may have no choice 
but to perform needed investigation 
If the attorney 
is experienced, the insurer might de 
cide to let its subrogation claim ride 


to protect its interest. 


on the attorney’s investigation. If 
expert opinion is needed or other ex- 
pense has to be incurred, the company 
and attorney might agree to share 
The 
insurer might agree to perform certain 
the investigation, 
others to the attorney. In any case, 
the course of action adopted should 
result in the best possible investig: 
tion. 


such costs on a pro rata basis. 


facets of leaving 


No subrogation claim should be 
lost for lack of it, and investigation 
should be secured at 

consistent with quality. 


minimum cost, 


I have heard the comment made that 
compensation claims are not difficult 
to handle. A definition of terms is 
needed on this point. They are not 
difficult to handle if the handler is not 
qualified to handle them. They are 
very difficult to handle if the handler 
knows his business, and secures for 
his company the best settlement pos 
sible, consistent with the provisions of 
the law. 
tempt, but we could take a lesson from 
our accident and health brethren on 
that Beyond all of this, what 


Perhaps volume breeds con- 


SCOTS. 
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does a first report of injury represent? in a vacuum. If we handle these 


It is true that it is simply a piece of claims with professional competence, 
paper with some facts outlined there- we have not only done the job which 
on. It may also represent a man’s the company expects of us, but we 
agony. It probably represents the have brought some security and warmth 
only means an injured man has avail- to a man’s life when he needs it most. 
able to support himself and his family It is not a small assignment. 


while he is disabled. We do not work [The End] 


INSTANT INSURANCE 


Automation experts in life insurance operations say that with 
equipment now installed and that under contract for delivery, it will 
be possible to set up a system by which a policyholder or beneficiary 
could walk into a branch office any place in the country, ask for a 
benefit payment, policy loan or some service detail and have it cleared 
and approved while he waits, even though the head office may be 
thousands of miles away. Specific projects envisaged for the near 
future include: creation of new, individually tailored policies to meet 
a whole package of family needs in a single contract; measuring life 
insurance needs for the family; instant determination of the insura- 
bility and rate for individual applicants; measurement of investment 
placement opportunities; rapid market research; and the introduction 
of new coverages. 


The Institute of Life Insurance, disclosing the electronic advance, 
indicated that the new services “will not mean that the agent in the 
field or the service worker in the company office will be displaced. These 
people will be the ones using the faster, amplified service and many 
things will be made possible for them that past limitations in me 
chanics, manpower and time have not permitted.” 


Life insurance companies, among the first nongovernmental offices 
to use the big electronic machines, starting in 1954, have been in the 
forefront of office automation ever since. It is estimated that by now 
more than three-fourths of all 118 million life policyholders in the 
country are now “on tape” or “on disk” in one or more of these elec- 
tronic machines, About 50 of the larger computers, 150 of the inter- 
mediate machines and many hundreds of the small machines are now 
operating in life company offices. 


“While economies resulting from the use of automation are most 
important in keeping down the cost of life insurance, the life compa 
nies are giving equal consideration to the time savings and service 
increases they can offer their policyholders,” the institute commented. 
“Qualified manpower will continue to be needed in abundant numbers 
by the life companies, both to ‘instruct’ these computers and work 
with them. The machines can only do what they are told. They only 
aid the people who will continue to be the basis of all operations.” 
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Welfare and Pension Funds 
Come of Age 


By WILLIAM PEARL 


This article is reprinted from the March issue of the Labor Law Journal. 
The author is in charge of the field staff of insurance examiners of the 
Welfare Fund Bureau of the State of New York Insurance Department. 
His article is submitted personally and does not purport to represent the 
Welfare Fund Bureau of the State of New York Insurance Department. 


RINGE BENEFITS are now a permanent and major factor in 

wage negotiations. Although the modern welfare plans represent 
a highly organized approach to man’s age-old search for security, the 
origin of these plans may be traced back to 2,000 years or more. 


Artisans in ancient Greece and Rome banded together to furnish 
mutual assistance in case of need, The sixteenth century saw the 
beginnings of the present English friendly societies which were cre- 
ated primarily to provide sickness and death benefits for workingmen 
in the organized trades. The concept of mutual self-help may also be 
found in the early associations of workingmen in this country. One 
of the first sick benefit programs in the United States was established 
in 1806 with the organization of the Pennsylvania Society of Journey- 
men Cabinetmakers of Philadelphia. 


In 1850, almost 64 per cent of the working population was en- 
gaged in agriculture. In 1950, only 12 per cent of the labor force was 
so employed. With our nation’s shift from an agricultural to an 
industrial economy, and the development of large-scale enterprise, the 
labor force was transformed from one made up largely of farmers and 
artisans to one consisting primarily of hired managers and wage 
earners. The increasing dependence of wage and salaried employees 
upon their employers and upon government for protection against the 
hazards of accidents, illness, unemployment, old age and death of the 
family breadwinner is evidenced by the growth of both voluntary 
private plans and public programs to meet these needs. 


Some of the more enlightened employers, recognizing the inability 
of their workers to meet the hazards of illness and death, helped or- 
ganize “relief. associations.”” Thus, toward the close of the nineteenth 
century, welfare programs began to emerge to provide for small death 
benefits, largely to cover burial costs, and limited amounts for sickness 
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The author is also an adjunct assistant 
professor of real estate and insurance 
at Pace College in New York. 


and accident. According to the 1908 
annual report of the United States 
Commissioner of Labor, 461 such or- 
ganizations that 
year, most of them organized between 
1891 and 1908. These funds were for 
the most part administered by the 
employees, although the majority of 
them were financed by joint contribu- 
tions. In addition, by 1908, some 50 
railroad funds were providing death 


were operating in 


and temporary disability benefits. 


One of the earliest large-scale wel- 


fare programs established in this 
country was the Clerks Benefit So- 
ciety of Montgomery Ward and Com- 
pany, organized and financed entirely 
by employees in 1901. Its financial 
difficulties typify the problems en- 
countered by these early benefit as- 
sociations. The Clerks Benefit Society 
was obliged steadily to reduce the 
amount of benefits paid as well as to 
levy constant assessments upon its 
membership. Finally, the officers of 
Montgomery Ward, realizing the in- 
adequacies of the society, installed a 
The 


company administered its own pen- 


company-sponsored insured plan. 


Disability in- 
the 
London Guarantee and Accident Com- 
pany of New York and the life insur- 
contract the 


sion benefit program. 


surance was underwritten by 


ance was awarded to 


Equitable Life Assurance Society of 


the United States, 


Welfare and Pension Funds 


Early Pension Plans 

By the beginning of the twentieth 
century there were only 12 private 
pension plans in existence in the 
United States. Both humane and eco- 
nomic motivations into the 
establishment of these early pension 
plans: 


entered 


(1) to provide some measure 
of financial assistance to superannu- 
ated employees; (2) to provide sys- 
tematically for the removal of such 
persons from industrial payrolls; and 
(3) to provide an incentive for loyal 
and continuous service. The estab- 
lishment of such plans did not stem 
from any demand from employees, but 
was initiated solely by the employers. 
The first pension plan established by 
an employer in the United States was 
set up in 1875 by the American Ex- 
press Company. In 1905, the first 
American trade union fund for the 
payment of pension benefits was es- 
tablished by the Granite Cutters In- 
ternational Association of America. Its 
money came out of membership dues, 
and benefits were limited to $10 per 
month for six months per year. Soon 
after, the International Typographical 
Union adopted a formal pension plan. 


There were two principal types of 
private pension plans, informal and 
formal. The informal plan was one 
under which the employer did not 
commit himself to any definite policy 
or system, Retired employees were 
granted monthly allowances on the 
basis of need without any assurance 
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as to continuity of payments. The 
development of formal pension plans 
represented a distinct advance since 
the conditions under which pensions 
would be paid and the classes of em- 
ployees eligible were prescribed by 
specified rules. However, the early 
formal plans did not usually guarantee 
that a pension would be paid or that 
it would continue for life. The formal 
plans then existing might be further 
characterized as either discretionary, 
limited contractual, or fully contractual 
plans. Under the discretionary plan, 
management the right to 
grant, withhold, reduce or terminate 
an individual case or to modify the 
entire plan. The limited contractual 
type was committed to pay the pen- 
sion to an employee once he was 


reserved 


qualified to commence receiving pen- 
sion benefits. Under the fully con- 
tractual plan, pension payments were 
granted automatically when eligibility 
requirements were met. A 1925 study 
by the National Industrial Conference 
Board ? that of 248 formal 
pension plans surveyed, 172 were of 
the discretionary type, 60 were of a 
limited contractual type and only 16 
were fully contractual. 


indicates 


Instability of Early Pension Plans 

The instability of early pension 
plans became evident during periods 
of economic stress. Pension payments 
under both the informal and formal 
types of plans generally constituted 
a charge against the employer’s oper- 
ating income or surplus, 
quently, funds were not ordinarily 
available when the employer suffered 
financial reverses. 


Conse- 


Little heed was given to the fre- 
quent warnings of the dangers of in- 


* National Industrial Conference Board, 
Inc., “Industrial Pensions in the United 
States” (New York, 1925). 

* Study cited at footnote 1. Murray Webb 
Latimer, Industrial Pension Systems in the 
United States and Canada (New York, Indus- 
trial Relations Counselors, Inc., 1932). 
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adequate financing. Very few plans 
made actuarial valuations to deter- 
mine, in advance, the prospective cost 
of pension operations. Only a small 
proportion of the employers made pro- 
vision for the setting up of reserves 
to meet future pension obligations. 
Most employers believed that they 
could operate their plans safely on a 
pay-as-you-go basis. The danger of 
failing to fund these plans properly is 
underscored by the fact that many of 
them were discontinued or suspended 
during the depression years. Some of 
them managed to survive only after 
resorting to either the painful alterna- 
tive of substantially increasing the 
contributions to the plan or the em- 
barassment of making significant re- 
ductions in the benefits.2 Very few 
plans were started during the 1930's. 


Rapid Growth 
After World War Il 

A dramatic upsurge in growth be- 
gan with World War II. The acceler- 
ation was due in no small part to the 
general recovery in business. How- 
ever, several other factors had the 
combined effect of contributing to this 
remarkable growth, namely: 

(1) Wage stabilization controls re- 
tarded direct wage and salary in- 
creases. These restrictions were not 
applicable to welfare and pension con- 
tributions. This served to increase 
the growth of fringe benefits. 

(2) and income 
from pension and welfare funds were 
granted tax exempt status at a time 
when rates were extremely high for 
corporate and excess profits taxes. 

(3) The National Labor Relations 
Board ruled that welfare benefits were a 
proper subject for collective bargaining.* 


Contributions to 


* Inland Steel Company, 77 N LRB 1 (1948) : 


Inland Steel Company v. NLRB, 15 LC 
{ 64,737, 170 F. 2d 247 (CA-7, 1948); up- 
held, 69 S. Ct. 887, 336 U. S. 960 (1949). 
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(4) The report of the President’s 
fact-finding committee for the steel in- 
dustry reflected the philosophy that: 


“Social insurance and pensions should 
be considered a part of normal busi 
ness costs to take care of temporary 
and permanent depreciation in the 
‘human machine,’ in much the same 
Way as provision is made for deprecia- 
tion of plant and machinery.” * 


The full flood broke in 1950, when 
pensions and welfare funds became 
the subject of collective bargaining on 
a massive scale, Fringe benefits are 
now a standard demand in collective 
bargaining. 

One form of coverage—the industry- 
wide plan—would not have developed 
without collective bargaining. ‘This 
arrangement makes welfare and pen- 
sion plans feasible where otherwise 
they would be difficult, if not impos- 
sible to establish. Factors such as 
job turnover, transient employment 
or the small size of employing units 
discourage development on an indi- 
vidual basis. Further, many individual 
employers do not have sufficient mar 
gin to attempt innovation in the face 
of intense competition. Industry-wide 
plans, whether national, regional or 
local in scope, have made welfare and 
pension benefits possible for millions 
of workers as diverse as seamen, re 
tail and warehouse workers, restaurant 
chefs, construction iron workers, tele- 
vision performers and milk drivers. 


Today welfare and pension plans 
provide billions of dollars a year in 
benefits for over two thirds of Amer- 
and their families. 


ican workers 


Phenomenal as this growth has been, 
there is every indication that it will 
continue in the years ahead. 

*As quoted in Carrol W. Boyce, How to 
Plan (New York, McGraw-Hill, 
1950). 

® New York State Insurance Department, 
“Whose Welfare—A Report on Union and 


Pensions 


Welfare and Pension Funds 


Background of State Supervision 

Inevitably this rapid growth has 
brought problems of great complexity. 
Because of the speed with which plans 
have been put into operation and be- 
cause of the absence of effective reg- 
ulation over their activities, many of 
these funds fell prey to unscrupulous 
and corrupt influences. 


In August, 1953, the president of a 
building service employees’ union was 
murdered. Investigation disclosed 
that the slain official had, in collusion 
with an insurance agent, siphoned off 
large sums of money from the union’s 
fund 
This precipitated an exhaustive ex- 
amination by the State of New York 
Department of both the 
union and the insurance agency. The 


welfare for his personal use. 


Insurance 


resultant report revealed grossly ir- 
including 
tion of the records of the insurance 


regular practices falsifica- 


agency and improper payments of 
substantial sums of money, as well as 
payments for services not performed. 


Investigations 

Coincident with the publicity given 
to the the improper 
practices found, the insurance depart- 


disclosures of 


ment received numerous complaints 
which justified the belief that the mat- 
ter publicized was not an isolated in- 
stance. This laid the groundwork for 
two investigations into the practices 
and problems of welfare and pension 
funds, 
gations confirmed that the great ma- 


The reports ° of these investi- 
jority of trustees and administrators 
and 
manage 


and 
the 


conscientious 
the funds in 
best interests of the members. 


honest 
sought to 


were 


However, it was also revealed that 
the large accumulations of money and 


Employer Welfare Pians,’ December, 1954; 


New York 
“Private Employee Benefit Plans- 
Trust,” February, 1956. 


State Department, 


A Public 


Insurance 





unregulated welfare funds unfortu- 


attracted, in some instances, 


through 


nately 
individuals who devious 
means became associated with these 
plans solely for private gain. They 
were milking the funds through ex- 
cessive salaries to fund officials and 
their friends and relatives, huge and 
use of welfare 
fund assets to finance private business 
ventures or to secure personal loans, 


spurious “expenses,” 


“service” fees for services never per- 
formed, unsecured loans made from 
the fund and never repaid, outright 
gifts and other emoluments, “dummy” 
agencies created to catch any com- 
windfalls, 
with 


collusive 
and 


mission or fee 


arrangements agents bro- 


kers, and so on. 

The widespread establishment of 
welfare plans in a comparatively short 
period of time did not provide 


sufficient opportunity for the develop- 


ment of appropriate managerial tech- 
niques and administrative procedures. 
This lack of 
flected in the many inadequacies dis- 
closed by the 


“know-how” was re- 
investigations, such as 
improper accounting and record keep- 
ing, failure of the trustees to under- 
stand and to exercise their fiduciary 
responsibilities, and the presence in 
some plans of provisions inimical to 


the interests of the beneficiaries. 


Legislation in New York 


In 1954, stop-gap legislation 
passed in New York State. 
it was not 1956 that 
legislation was passed to cope with 


was 
However, 
until remedial 


these situations. These provisions 
are known as the “Employee Welfare 
Fund Act of 1956” and are contained 
in Article III-A of the Insurance Law 
and Article II-A of the Banking Law. 
The two articles are alike except as 
to the respective jurisdictions of the 
departments. 


Reference to the legislation indicates 
that: 
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(1) Employee welfare funds estab- 
lished or maintained jointly by labor 
and employer representatives are sub- 
ject to regulation. 


(2) Funds whose over-all manage- 


ment is vested, alone or jointly with 
other trustees, in a corporate trustee 
are under the jurisdiction of the bank- 
ing department. All other funds are 
subject to the jurisdiction of the in- 
surance department. 


(3) Each fund subject to the law is 
required to register and is required to 
submit an annual statement and an 
annual report each year. 

(4) The superintendent is required 
to conduct an examination of the af 
fairs of each fund at least once every 
five years. 

No valuation or 
standards are provided in the law, 


(5) asset reserve 
nor are standards of actuarial solvency 
set forth. 
ular significance in connection with 


This omission is of partic 


pension funding and reserve calcula 
tions. However, records must be kept 
in accordance with “sound accounting 
principles.” 

(6) No specific limitations or re 
strictions are imposed on the invest 
ment of fund money other than the 
fiduciary obligations of the trustees 
and the limits specified in Section 21 
of the Personal Property Law. 


(7) The trustees, employers, labor 


organizations and their employees, 


officers and agents are forbidden to 
receive commissions for the placement 
of fund insurance. Furthermore, no 
payment of any kind may be made by 
the welfare fund to employers, labor 
organizations, 


and 


their employees, officers 
No political contribu 
tions may be made directly or indi- 


agents. 


rectly by a fund. 

The law makes certain exceptions 
permits 
the superintendent to approve such a 


to these restrictions and also 


prohibited transaction if he finds that 
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it promotes the best interests of the 
fund and it does not adversely affect 
the interests of its covered employees. 

(8) The 
pose a penalty up to but not exceeding 
$2,500 and may remove any trustee, 


superintendent may im 


agent or employee who has willfully 
failed'to comply with the law. 


As in most new legislation, ques 
tions of interpretation arose soon after 
passage of the law. A crucial issue 
is concerned with the definition of the 
types of funds covered by the law. 
The statute states that those funds 
“established or maintained” by labor 
and employer 
brought under 
one 


representatives are 
Under 
this 


phrase, any fund established pursuant 


supervision. 
possible interpretation of 
to collective bargaining would be sub- 
ject to regulation. A narrower inter- 
pretation would require that only those 
funds actually created by joint action 
of labor and employer representatives 
be covered. On August 31, 1956, the 
attorney general of the State of New 
York ruled in favor of the latter inter- 
pretation. Thus, employer-managed 
funds, including a number of the larg 
est collectively bargained funds, are 
not covered by the law; for example, 
funds negotiated by the United Auto 
W orkers the United Steel 
workers of America. 


and by 


Other Legislation 


Connecticut, Massachusetts, Wash- 
ington and Wisconsin have enacted 
legislation requiring registration and 
filing of annual statements by funds. 

The federal 
enacted the Welfare and Pension Plans 
Disclosure Act (Public L: 
effective January 1, 1959, 
quire the administrator of an em- 
ployee plan to publish a 
description of the plan and an annual 
The latter must be sworn to 


government recently 


iw 85-836), 


which re- 
benefit 


report. 
*°61 Stat. 136 Sec. 302(d), 29 USC Sec 
186(d). 


Welfare and Pension Funds 


by the administrator or certified pub- 
lic accountant or licensed public ac- 
countant based upon “comprehensive” 
audits made under accepted standards 
of auditing. 

The disclosure act filings relate to 
practically all private 
pension plans which cover more than 


welfare and 
25 employees, irrespective of whether 
they are unilaterally or bilaterally ad- 
ministered. During 1959, filings were 
made in Washington, D. C., for about 
130,000 such plans. While these re- 
ports are available for public inspec- 
tion, the affairs of the plans themselves 
are not subject to examination by the 
federal government. 

Also, the Labor Management Rela- 
tions Act of 1947, commonly known 
as the Taft-Hartley Act, has a number 
of provisions which vitally affect wel- 
fare funds,® for example: 

(1) It makes it unlawful for any 
employer to pay any money or thing 
of value to the union or its representa 
tives, except contributions to a jointly 
operated trust fund for welfare and 
other similar purposes. 

(2) It requires the establishment of 
a trust for its operation of any of these 
plans. 

(3) It provides that a separate trust 
must be created for funds paid in to 
provide for pensions and annuities. 
\ pension fund cannot be combined 
with a trust that provides other bene 
fits such as life insurance or accident 
and health benefits. 


(4) It also provides that: 


The detailed 
payments 


(a) basis on which 


such are to be made is 
specified in a written agreement with 


the employer ; 


(b) Employers and employees are 
equally represented in the administra- 


tion of such fund; 





(c) Deadlocks are to be settled by 
an impartial umpire selected by the 
two If the parties fail to 
agree on an umpire, either group may 
petition to the district court of the 
United States for the appointment of 
such umpire; and 


(d) 


statement of results available for in- 


OT< UPS. 


Annual audits be made with a 


spection. 

In order to receive employer contri- 
butions under this act, the fund is not 
required to provide vested benefits for 
employees.’ Neither are those funds 
which were established prior to the 
effective date of the act required to be 
The Taft- 
Hartley Act does not confer exclusive 
jurisdiction over the administration of 
employee trust funds in federal courts, 
but state courts may entertain suits 
arising under Section 302 thereof.® 


jointly administered. 


In construing this section the United 
States Court of Appeals recently held 
that an impartial umpire will not be 
the where the 
trustees themselves without 
power to approve the proposal in 
that 
trustees desired to self-insure its bene- 
The 


district court granted the petition for 


appointed by court 


were 
issue. In one 


case group of 


fits and the other opposed it. 


the appointment of an impartial um 
pire. In reversing the decision, the 
court of appeals pointed out that the 
trust agreement provided only for in- 
sured and that there 
therefore no question coming before 
The court 
lend it authority to per- 


benefits was 
the trustees for decision. 
would not 
mit the trustees to exceed their pow- 
ers under the trust.® 


court affirmed 
an impartial um 


However, the same 


the appointment of 


Scranton Frocks, Inc., 39 LC 
. Supp. 542 (DC N. Y., 1960). 
Superior ( San Bernardino 
346 P. 2d 15 (S. Ct. 


* Minkoff v 
7 66,255, 181 F 


"Cor v ourt of 
County, 38 LC § 65,923, 
Calif., 1959). 
Barrett z 


429 (CA-2, 
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a 
: Miller, 39 LC ¥ 66,359, 276 F. 2d 
1960) 


pire the 
trustees revolved about whether pay- 
ment should be made to insurance 
for special The 
group of trustees which opposed pay 
ment contended that the brokers had 
no right to 
there 


where the dispute among 


brokers services. 


compensation because 
memorandum 
signed by the party to be charged as 
required by Section 129(1) of the New 
York Insurance Law. In distinguish 
ing this case from the prior case, the 


Was no written 


court pointed out that the services 
were not illegal but merely unenforce 
able. The seeking and receiving of 
such services falls within the range of 
matters entrusted to the trustees for 
their judgment and management under 
the trust agreement.?° 

The Landrum-Griffin Act ™ 
primarily to labor organizations and 
employers. Section 502 
in which a 
labor organization is interested’ among 


refers 


However, 
thereof includes a “trust 


the organizations that are subject to 
its bonding requirements. This would 
include jointly managed welfare and 
pension funds. Under its provisions 
every officer, representative or em 
ployee who handles funds is required 
to be bonded for the faithful discharge 
of his duties. The bond is fixed at the 
beginning of the fiscal year and must 
be not less than 10 per cent of the 
funds handled by him and his prede- 
cessors during the preceding fiscal 
year, but in no case more than $500,000. 


Such bonds are required to be “indi 


vidual or schedule in form,” and shall 
have a corporate surety approved by 
Any 
person who is not covered by such 
bond shall not be permitted to receive, 
handle, exer- 
cise custody or control of the funds. 


the Secretary of the Treasury. 


disburse, or otherwise 


’ Mahoney v. Fisher, 39 LC ¥ 66,405, 277 F. 
2d 5 (CA-2, 1960). 
" Labor-Management Reporting and Dis- 
Act of 1959, P. L. 86-257, 86th 
Cong., Ist Sess 


closure 
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This provision evoked a 
protest from 
bonding companies and other inter- 


unions, welfare funds, 


ests. Questions arose as to the mean- 
ing of “handle” or as to the sufficiency 
of the familiar fidelity bonds. Indi- 
vidual or schedule performance bonds 
are far more expensive than the blanket 
Moreover, it 
has that the face 
amount the 
sharply in excess of the needs required 


bonds used in the past. 
been contended 


required under act is 


under most circumstances. Further 
more, in order to comply with the re 
quirements of this new law it will be 
necessary to promulgate new bond 
being 

the 


\merica which 


forms. This problem is now 


considered, among others, by 
Surety Association of 
represents many bonding companies. 
Certain facets of the subject are being 
discussed by the various 


with the United States Department of 


interests 
Labor. It is therefore anticipated that 
some time will be required before all 
questions.are resolved and new forms 


of bonds agreed upon. 


settled, 
blanket 


this matter 1s some 


have continued 


Until 
funds 
fidelity coverage with a written com- 


under 


mitment by the bonding company to 
afford whatever protection is required 
under the new statute. Such coverage 
is subject to the terms, conditions and 
limitations of the new form of bond 
which will ultimately be issued by the 
The 


charge will be the manual rates pro 


bonding company. premium 


mulgated by the rating organization 


involved. 


Activities of Other Official Bodies 
The National 


ance Commissioners has recommended 


\ssociation of Insur 


to the various states model legislation 
to govern the operation and adminis- 
tration of employee welfare funds. It 
has also adopted a code of ethical prac- 
tices with respect to the insuring of the 
benefits of union or union-management 


Welfare and Pension Funds 


storm of 


welfare and pension funds and uniform 
statement blanks for use among the 
states. Further, it has simplified an- 
nual statement requirements in relation 
to filings with the federal government 
under its disclosure act. 


The AFL-CIO has, on several oc- 
casions, expressed itself forcibly in 
favor of good, efficient administration 
of welfare funds and has adopted a 
code of ethical practices. \cting on 
the recommendations of their national 
officers, two of the largest national 
unions in the AFL-CIO, the United 
\ssociation of Plumbing and Pipe- 
fitting Industry and the International 
Union of Electrical and Ma- 
chine Workers, have drafted codes of 


Radio 
ethics relating to welfare fund practices 


Administration of Employee 
Welfare and Pension Funds 


I:mployee welfare and pension funds 
generally owe their existence to col 
lective bargaining agreements between 
labor. Within the 


management and 


framework of the collective bargain 
trust 
usually outlines the scope and purpose 


ing agreement, a agreement 
of the plan, mode of operation, the 
method of 
employer contributions, rules relating 
to eligibility for 


amount or calculation of 


benefits, trustees’ 
duties, provision fot 
audit by a certified public accountant, 


authority and 
employer-employee rights and obliga- 


tions, terminations, investments and 


“ani ee 
miscellaneous other items. 


The administration of a fund rests 
in trustees of whom an equal number 
are appointed by the union and by 
management. ‘These trustees are re- 
sponsible in a fiduciary capacity for 
property or 
received, managed or disbursed on be- 
half of the fund. At their meetings, 


the trustees may detail acceptable ex 


all money, other assets 


penditures, designate the depositories 
for handling of funds, authorize fidel- 
ity bond coverage, appoint an admin- 
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istrator to handle day-to-day operations, 
retain counsel, engage an accountant 
to assist in the setting up of its sys 
tem and to perform periodic audits, 
engage an actuary and 


sultant if the plan is self-insured, de- 


medical con- 
termine frequency of meetings, create 
or modify benefits or eligibility, estab 
lish rules and procedure, set up an 
investment program for the reserves 
and surplus funds and determine if 
insured or self 


benefits are to be 


insured. 


In view of the importance of the 
matters dealt with at such meetings 
it is essential that complete, accurate 
and signed minutes be kept. There 
should also be written evidence that 
such minutes were duly accepted by 
the trustees. 

The trustees normally serve with- 
out pay and perform their duties as 
trustees in addition to their regular 
functions either with the labor union 
or with the employer. Nevertheless, 
they can be held accountable for any 
improper actions which result in a 
diminution of the fund’s assets. Cer- 
tain of the states’ laws have provisions 
for fines and dismissals. 

A federal district court will lend its 
authority to insure that the funds are 
maintained for the sole benefit of em- 
ployees and their dependents. It will 
enjoin any conduct in their manage- 
ment which departs from the primary 
purposes of the Taft-Hartley Act.” 
The act may not be circumvented by 
the creation of spurious union welfare 
funds. For example, a union presi- 
dent accepted checks from an employer 
for a union welfare fund established 
under a 
tract. 


collective bargaining con- 
However, he possessed com- 


Barrick, 
Supp. 882 (DC Ohio, 


* American Bakeries Company v 
34 LC J 71,399, 162 F. 
1958). 


* Arroyo v. U. S., 
2d 549 (CA-1, 1958). 


35 LC 9 71,630, 256 F. 
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plete and sole control over the fund. 
When he used this money for his own 
personal benefit it was held that he 
“received” money, not from a union, 
but from employers in violation of 
Section 302(b) of the Taft-Hartley 
Act. It did not matter that the checks 
were made payable to the union wel- 
fare fund and were so deposited.’® 


In the absence of trust provisions 
to the contrary, a portion of the assets 
of one union welfare fund may be 
transferred to another under certain 
Where members of 
transferred to 


circumstances. 
one union have been 
another union the reserves represent 
ing the contributions made in their 
behalf may be transferred to the wel 
pension fund of the other 


Transfers which adversely 


fare or 
union." 
affect the equities should be avoided. 
An injunction pendente lite may issue 
restraining trustees from transferring 
any part of fund to one of two rival 
unions.'® To make sure that tax ex- 
emption is not lost in the process of 
transfers between funds, the program 
should be first submitted for approval 
by the Internal Revenue Service. 

The mere fact that the trust inden- 
ture specifies that the trustees shall 
have “complete and exclusive control” 
over the funds does not bar employee 
from their 
rights in a trust formed for their bene- 
fit. Neither are these rights abrogated 
by provisions in the trust agreement 


beneficiaries protecting 


that no employee shall have any in- 
dividual or representative right upon 
the the fund. 

have a interest in 


Employees 
the 
Any provision barring them from pro- 


assets of 
direct fund. 
tecting this interest would be illegal 
and violative of the Taft-Hartley Act. 

™* Nicoletti v. Essenfeld, 34 LC § 71,275, 11 
Misc. 2d 197, 171 N. Y. S..2d 373 (S. Ct. 
N. Y., 1958): Whelan v. O’Rourke, 30 LC 
7 69,949 (S. Ct. N. Y., 1956). 

* Woch v. Essenfeld, 28 LC J 69,235 (S. Ct. 
N. Y., 1955). 
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It has also been decided that provi- 
sions specifying that third parties may 
rely on the fund, so far as 
application of the fund is concerned, 


acts of 


do not protect a trustee and insurance 
company alleged to have known and 
the funds.’® 


assisted in diversion of 


A union member 


contributing to a 


may not stop a 
fund 
disclosing to his attorney a report of 
annual audit. If 


the court will issue an injunction pro- 


welfare from 


welfare necessary, 
hibiting the union from meting out dis- 
ciplinary action for such disclosure.” 


The Accounting System 

The accounting system must be set 
up so that it is dependable, effective 
It should 
be designed to meet the specific needs 
of the fund as expressed in the collec- 


and economical to operate. 


tive bargaining agreement, trust agree- 
ment and minutes of the trustees. It 
should go beyond mere compliance 
with applicable laws but should also 
be programed to simplify the drawing 
off of data for the preparation of vari- 
ous reports and filings. The follow- 
ing illustrate some of the important 
filing requirements: 


Each plan operating in New York 
must within three months 
after commencing business in that 
state. A form “Registration State- 
ment for Employee Welfare Funds” 
is provided by either the superintend- 
ent of insurance or superintendent of 


register 


banks, depending on which agency 
has jurisdiction. The superintendent 
of insurance has jurisdiction over most 
of the funds, since the banking de- 
partment is primarily concerned only 
with those plans having a corporate 
trustee (bank) which is subject to 
supervision by the superintendent of 
banks or is a member of the Federal 
Reserve System. If the principal 

* Booth v. Security Mutual Life Insurance 
Company, 33 LC { 71,074, 155 F. Supp. 755 
(DC N. J., 1957). 


Welfare and Pension Funds 


office of the employer is located out- 
side of New York State, registration 
is required of the plan if it employs 
20 or more persons in the state. 


Thereafter, annually within five 
months after the fiscal closing date an 
annual statement of the fund is filed 
in duplicate. The statement is com- 
prehensive and contains a number of 
schedules and interrogatories. 


An annual report is also filed within 
the same time limit. This report is a 
short summary of the annual state- 
ment and it is required that a copy of 
the report be sent to each employee 
member, contributing employer and 
participating labor organization. Pub- 
lication in the union’s newspaper is 
authorized in lieu of the above re- 
quirement for mailing to employees. 


The federal “Welfare and Pension 
Plans Disclosure Act” requires that 
two copies of the description of the 
plan be filed with the United States 
Department of Labor within 90 days 
after the establishment of a plan. Any 
changes in data resulting from amend- 
ment or modification of the plan must 
also be filed. The act also requires 
the filing of annual reports within 120 
days after the end of the calendar 
policy year or other fiscal year basis, 
depending on the basis on which the 
records of the plan are kept. 

The annual statements filed with 
the New York Insurance Department 
are subject to scrutiny by the audit 
section of the welfare fund bureau. 
Often inquiries are addressed to the 
fund for explanation or justification 
of entries on the statement. 


As in any other well-managed or- 
ganization, it is essential to install an 
adequate audit program, giving con- 
sideration to the size and complexity 
of the fund’s operations. 


™ Wilkens v. 
152 F. 


De Koning, 32 LC J 70,754, 
Supp. 306 (DC N. Y., 1957). 
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audit should be 


will 


Periodic reports 


made which enable the trustees 
readily to understand the operation of 
the fund and determine if there are 
any abuses to be corrected. Schedules 
should be included to reflect details 
of expenses to trustees, professional 
fees, traveling expenses and any pay- 
ments to the affiliated union to 


their or 


and 
any employers or officials 


employees. 


Taxes 

\n employee welfare fund is not 
maintained for profit and is exempt 
from taxation. This type of organiza- 
tion is referred to in Section 501(c) (9) 
of the Internal Revenue Code of 1954 
and will receive an exemption pro- 
vided it meets the requirements set 
forth therein, namely: “(A) no part 
of their net earnings inures (other 
than through such payments) to the 
benefit of any private shareholder or 
individual, and (B) 85 per 
more of the income consists of amounts 


cent or 
collected from members and amounts 
contributed, to the association by the 
employer of the members for the sole 
purpose of making such payments and 
meeting expenses.” 


An exempt fund may however be 
subject to tax on unrelated business 
income. fund in 


vests in real estate which is not sub- 


Kor example, if a 
ject to a mortgage, the income derived 
therefrom not However, 
if such real estate is subject to a mort- 


is taxable. 
gage, the portion of the income attrib- 
utable to the financing represented by 
the mortgage is taxable as unrelated 
business income. 


The fund may apply for its exemp 
tion after it has been in operation for 


one year. After qualifying, it files an 


annual informational return. There is 
* Rev. Rul. 56-102, I. R. 
” 1954 Code Sec. 106. 


B. 1956-12, 5 


- 1954 Code Sec. 105 
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no penalty for failure to qualify or 
failure to file an annual return, how- 
ever, provided the fund is in fact an 
exempt organization. Actually, only 
a small percentage of welfare plans 
have bothered to qualify. 


The various states imposing income 
usually trusts 
have an exemption 
from the Internal Revenue Service. 

The to the fund by 
the employers are deductible as an 


taxes exempt those 


which received 


contributions by 
ordinary and necessary business ex- 
pense in accordance with Section 162 A 
of the Internal Revenue Code.'* The 
employer contributions do not consti- 
tute gross income to the employee on 
whose behalf he is paying,’® nor does 
the that the employee re- 
ceives benefits constitute 


amount 
in taxable 


income to him.” 


Contributions from Employers 


source of income to 
the fund consists of amounts contrib- 


uted 


The primary 
by employers under the terms 
of the collective bargaining agreement. 
In sending their contributions to the 
fund, employers should be required 
to report detailed information to 
the identity of each employ ee covered 
and the calculation of the amount of 
contributions applicable to him. There 
should the 
scale of contributions among the em- 
ployers, and the amount thereof should 
have a reasonable relationship to the 
benefits offered. the 
individual employees is not necessary 


as 


be no discrimination in 


Permission of 


Provi- 
sions in a collective bargaining agree- 


to make the plan effective. 


ment requiring an employer to deduct 
a negotiated wage increase from each 
employee’s earnings, with or without 
his consent, for use in financing an 
employee welfare fund, are valid.” 


* Coos Bay Lumber Company v. Local 7-116, 
International 
LC 7 69,104, 


1955). 


America, 27 
(S. Ct. Gre., 


Woodworkers of 
280 P. 2d 412 
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Whenever possible, the trust agree- 
ment should contain a provision al- 
lowing the fund’s accountant to make 
an audit of the books of the contrib- 
uting employers. This the 
accountant to make an independent 
check to determine if the employers 
are paying the full amount of contri- 
bution required of them under the 
formulas provided in the collective 
bargaining agreements. Usually these 
formulas around either the 
amount paid to each employee, the 
number of days worked, so much per 
hour worked 


enables 


revolve 


or some other agreed 


basis. 


It is also of salutary value for 


the trust agreement to provide for 
enforceable penalties for the late pay- 
ment of contributions. 


Coverage granted to officers or em- 
ployees of the union should be no 
greater than that given to employees 
of participating These 
benefits should not be given gratis, 
but should be contributed for by the 


employers. 


union at the same rates as are in force 
against the employers. 

The collective bargaining and trust 
agreements should clearly authorize 
the extension of the benefits to these 
parties. 
fund 
proper parties to bring an action to 

the 
collective 


Trustees of a welfare are 


enforce 
under 


employer's obligation, 


bargaining agree- 
ments, to make contributions to the 
fund. 
indispensable parties to the action.” 
Furthermore, in 
ployer is not 


Union and employees are not 


such a suit 


entitled 


an em- 
set-off 


against trustees for damages resulting 


to a 


to the employer from the union’s 
strike in the breach of collective bar 


= Lewis v. Kerns, d. b. a. Tri-K Mining 
Company, 38 LC 65,808, 175 F. Supp. 115 
(DC Ind., 1959). 

* Lewis v. Benedict Coal Corporation, 39 LC 
{ 66,240, 80 S. Ct. 489, 361 U. S. 459 (1960). 

* Tucker v. Bitler Brothers, Inc., 39 LC 
{ 66,262, 197 N. Y. S. 2d 899 (S. Ct. N. Y,, 
1960). 


Welfare and Pension Funds 


gaining contract. Union’s breach of 
collective bargaining agreement is no 
defense and the employer must pay 
the contributions.** It has also been 
held that trustees welfare and 
pension fund are entitled to recover 
contributions from an employer who 
ceased operations during the term of 
the contract. This 
reached notwithstanding the employ- 


of a 


decision was 
er’s contentions that continued existence 
of the company was an implied term 
of the contract. The performance of 
the employer’s obligations was not 
excused by reason of oral statements 
made prior to the execution of the 
contract, to the effect that the com- 
pany was in dire financial straits. 


An individual partner is personally 
liable for unpaid contributions that 
the partnership agreed to make to a 
welfare and fund. 
ever, the mere fact that the manager 
of the partnership stated to union of- 
ficials that he wished to discuss his 
obligations to the trustees under the 
contracts not estop him from 
denying that he is a part owner of the 
partnership.”° 


retirement How- 


does 


The employer’s obligation to pay 
contributions is based on a contrac- 
tual relationship. He may not 
compelled to make contributions set 
up in a master contract unless he is 
a member of the employer association 


be 


or he signed on an individual basis.” 


The fund should maintain up-to- 
date records showing the names of 
delinquent contributors and the amounts 
owed by them. These should be sub- 
mitted for prompt collection. Stub- 
born past-due should 


accounts be 


collected through arbitration and legal 


* Lewts uv. Romesberg, d.b.a. Romesberg 
Brothers, 28 LC § 69,469 (DC Pa., 1955). 
Valley Group Pipe Trades Trust Fund v 
L. R. Strain Plumbing and Heating Company, 
Inc., 28 LC § 69,146, 131 Cal. App. 2d 432, 


280 P. 2d 536 (1955). 





action. Sometimes delinquency is a 
prelude to bankruptcy. Unpaid con- 
tributions due by a bankrupt employer 
to a union welfare fund pursuant to 
a collective bargaining contract are not 
entitled to priority in payment as 
“wages due to workmen” under 
Section 64(a)(2) of the Bankruptcy 
Act. Such contributions do not have 
the customary attributes of 
They are not due to workmen and the 
obligation to make_ contributions, 
when incurred, was to the trustees of 
the welfare fund, not to the workmen.*’ 


wages. 


Benefits 


The major purpose for the estab- 
lishment of a welfare or pension fund 
is for the payment of enumerated ben- 
efits to eligible members under speci- 
fied conditions. These benefits may 
be paid by the fund itself on a “self- 
insured” or by an insurance 
company on an “insured” basis under 
the terms of a policy purchased by the 
fund officials for that purpose. 


basis 


When the actual kinds and amounts 
of benefits are collectively bargained, 
the employers are usually obligated 
to provide whatever money is neces- 
sary to accomplish such coverages. 
More often the employers supply the 
fund with money pursuant to a speci- 
fied formula. In such cases it is the 
duty of the trustees to obtain the best 
benefits for the smallest The 
benefits should be realistically planned 


cost. 


to be consistent with the needs of the 
greatest number of the beneficiaries. 
Eligibility requirements should be fair 
and not have the effect of being dis- 
criminatory. Adequate publication 
should fully inform the membership 
of the benefits to which they are en- 
titled and the procedures to be fol- 
lowed in securing them. Such literature 
should be accurate and in nontechnical 





7 U.S. v. Embassy Restaurant, Inc., 36 LC 
q 65,258, 359 U. S. 29 (1959). 
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language. Erroneous eligibility infor- 
mation given to an applicant, and the 
rejection of his application without 
any explanation, constitute arbitrary 
and unreasonable acts on the part of 
the trustees.** 
The fact that 
in their chosen fields of endeavor does 
not necessarily mean that they are 
equally well-equipped in the field of 
welfare and pension benefits. Most 
of them part-time amateurs. 
Ranged opposite them are the sellers 
Their in- 
terests are not always the same as 
those of the trustees. Trustees would 
do well to plan carefully and enlist 
the aid of those who understand the 
language, the values and the com- 
plexities that may be a maze to them. 


trustees are experts 


are 


who know their business. 


Insured Plans 

At present, most welfare funds op- 
erate on an “insured” The 
coverage is usually afforded on an 


basis. 


indemnity or service benefits basis or 
a combination of both. The indemnity 
plan provides benefits in the form of 
allowances to insured 
for death, accident, sickness, disability 
and the like. 
not pay cash. 


cash persons 
The service plan does 
It provides actual serv 
ices of doctors and hospitals to in 
sured persons for specific kinds of 
hospital, surgical and medical care. 
Indemnity plans are, in most cases, 
obtained from insurance companies 
and the service benefits are generally 
purchased from nonprofit health and 
associations, such as Blue 


Blue Shield. 


medical 
Cross and 

The great 
business is sold on a group insurance 


preponderance of this 
basis because it utilizes the economies 
of mass purchasing power. Under the 
laws of New York State, 
group policies must conform with cer- 


insurance 





Lewis, 34 LC $71,319, 159 F. 
Supp. 282 (DC D of C, 1958). 
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tain technical requirements.” In the 
process of their negotiations for group 
policies, the trustees should be aware 
that the group policies are subject to 
the requirements among 
others: 


following 


(1) The persons eligible for insur- 
ance must be all of the employees of 
the employer or all of the members 
of the union or all of any class thereof, 
determined by conditions of employ- 
ment or membership in the union. 


(2) The premium for the policy 
must be paid by the trustees wholly 
from funds contributed by the em- 
ployers of the insured persons. This 
rule does not apply to the portion of 
the premium paid for coverage of the 
member’s dependents on account of 
hospitalization or medical or surgical 
aid. In such cases it is permissible 
for the.premium to be paid by the 
employer, the employee or both jointly. 


(3) The policy must cover at least 
100 persons at date of issue. 


(4) The amounts of insurance under 
the policy must be based upon some plan 
precluding individual selection either by 
the insured persons, or by the policy- 
holders, employers or unions. 


Compliance with these conditions 
is largely dependent upon a knowl- 
edge of the facts. In order to avoid 
a possible cloud on the validity of the 
coverage, the trustees should investi- 
gate the facts before arranging coverage. 


Much has been publicized about the 
losses in benefits resulting from cor- 
ruptions and other abuses. However, 
no comparable attention has _ been 
given to the losses of money and the 
gaps in insurance protection that stem 
from lack of technical knowledge. 
Many trustees, in their naiveté, call 
for competitive bids and then auto- 
matically award the insurance to the 





*” Sec. 204, pertaining to group life insur- 
ance and Sec. 221, pertaining to group acci- 
dent and health insurance. 
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insurer asking the lowest initial pre- 
mium. Many other factors are in- 
volved. Weight must also be given to 
the company’s experience in the health 
and welfare plan field, its administra- 
tive and claim facilities, its financial 
status and its relations with labor and 
management. 


All insurance companies do not 
charge the same premium for a given 
plan of benefits for a given group. 
These differences result from the var- 
ious practices followed by insurance 
carriers in determining initial premi- 
ums. Some carriers have a “cut-rate” 
philosophy of premium rates and hope 
to entice business by dangling the 
temptation of a bargain to their cus- 
tomers. Eventually, it may very well 
be that the cut-rate company may 
turn out to be the most economical 
one. However, it seems unwise to 
leave costs to pure chance. Premium 
costs should be compared on a long- 
range net cost, rather than an initial 
cost Assuming that all the 
companies settle their claims equally 
well, the larger the “retention,” the 
greater the net cost. Retention is that 
portion of the premium kept by the 
insurance company to cover its own 
expenses. This includes such items 
as premium taxes, administration 


basis. 


costs, claims handling and investiga- 
tion expenses, contingency reserves, 


risk charges and profit. There are a 
number of reasons for different reten- 
tion charges for the same business by 
different insurance carriers. One com- 
pany may have lower administrative 
costs because of a more efficient oper- 
ation. Another company may pay 
less commissions. A third company 
may keep a larger share of the pre- 
mium for general surplus. Still an- 
other company may have had poor 
claims experience and_ substantial 
underwriting losses in the organiza- 





tion as a whole. As a result, it may 
try to recoup these losses by charging 
higher retentions to new groups. 

Trustees who purchase employee 
benefits simply on the basis of the at- 
tractiveness of the low initial premium, 
often find that after the first or sub- 
sequent years of operation, the pre- 
mium rates are substantially increased 
by the insurance company. If the 
collective bargaining agreement pre- 
cludes any increase in employer con- 
tributions, the trustees may be forced 
into the embarrassment of reducing 
the benefits in order to stay within the 
budget available for premiums. 

A recent study by the Foundation 
on Employee Health, Medical Care 
and Welfare 


tions for eliminating costs as follows: 


° gives six sugges- 


Inc. 
(1) Cover as large a group as pos- 
sible. 


(2) Keep commission payment toa 
minimum. 


(3) Eliminate unnecessary fees. 


(4) Consider using a “self-account- 
ing’ system for the fund, thereby sav- 
ing the insurer expenses involved in 
the preparation and 
premium statements. 


processing of 


(5) Consider using a “draft book” 
system for the payment of claims. By 
paying the claims directly, the fund 
saves the insurer much clerical work. 


(6) Think before changing insur- 
ance carriers. 


In their endeavor to effectuate 
economies, welfare and pension funds 
sometimes join with employer asso 
ciations, welfare funds or other 
ganizations in making mass purchases 
of insurance. undertaking 
such ventures, in New York, the par- 
ticipants should make sure that the 


OT- 


Before 


”“Problems and Solutions of Health and 
Welfare Programs,” Pt. A, Study No, 1 
(1958). 
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emergent group is of the class per 
mitted to be written as group insur 
ance under Sections 204 and 221 of 
the New York Insurance Law. They 
should also be aware that premiums 
for covering policies by a welfare fund 
must be paid by “check payable to the 
insurance company directly” ** and not 
to another intervening organization. 
Similarly, any dividend or retrospec- 
tive rate credit must be paid by check 
of the insurer, payable to the affected 
fund or by credit memo forwarded to 
such fund.* 


Self-Insured Plans 


Some funds have chosen not to in- 
sure their benefits but to handle them 
under a program of 
their own. 


“self-insurance” 
The factors which may in- 
fluence a fund to undertake 
insurance (a) the apparently 
greater opportunities to tailor benefit 
plans to the exact needs of employers 
and (b) the ostensible 
saving in costs arising out of nonpay- 


self- 


are: 


unions; and 
ment of commission, certain taxes and 
insurance 
expense. 


company administrative 


In shifting from an insured to a 
self-insured plan, the organization and 
method of operation of the fund 
changes radically. Instead of paying 
premiums to an insurance company, 
the fund retains all contributions. 
These moneys must be safeguarded 
and prudently invested, until needed 
to pay benefits. 
the terms of an insurance company 
itself, must 


Instead of relying on 


benefit contract, the fund, 
decide the kind and amounts of bene 
fits that can safely be promised to 
from the contributions re- 
Whereas the 
looks to an insurance company to han- 


members 


ceived. insured plan 


dle the details of claims settlements, a 
“New York 
3(b). 
- New 
3(a). 


Insurance Law, Sec 


York 37-1, 


Insurance Law, Sec. 
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fund must assume that 
itself. The fund that 
purchases an insurance contract rests 


self-insured 
responsibility 


secure in the knowledge that the in 
surer is required by law to carry ade 
quate reserves. The self-insured fund 
is under no such statutory obligation. 
In short, an employee welfare fund 
that 


self-insured plan assumes all the myr 


converts from an insured to a 
iad of underwriting, investment, claim 
and reserve responsibilities of an in 
surance company. 

LO ot the 
prohibits 


Subdivision 1 of Section 


New York 


the conduct of an insurance business 


Insurance Law 


unless authorized to do so by a license 
issued and in force or unless exempt 
from the requirement of a license by 
the 1956, the 
question was raised concerning the 
right of a fund to self-insure. The 
attorney general of the State of New 
York rendered an opinion, dated No- 
vember 21, 1956, stating that “‘such 


Insurance Law. In 


jointly administered funds possess all 
the essential characteristics of welfare 
funds administered by labor organiza 
tions themselves” and are entitled to 
the same exemption status under Sec 
tion 466 of the New York 
Law as funds unilaterally adminis 
tered by labor organizations. 


Insurance 


Pension Plan Benefits 
New 


“em 


the 
term 


definition in 
the 
includes funds 


the 
Insurance 


Under 
York 


plovee welfare fund” 


Law 


which provide benefits by purchase 


of “insurance or annuity contracts or 
otherwise.” Much that has been said 
herein about welfare funds apply with 
equal force to pension funds. 


Pension funds must be created un 
der trusts separate from welfare funds 
which cover payments for death, hos- 
pitalization, medical, surgical, disabil- 
ity, maternity and similar benefits for 
emplovees and their dependents.** 


3 New York Insurance Law, Sec. : 


Welfare and Pension Funds 


Private pension plans utilize a wide 
variety of methods of 
They range from the completely non- 
funded pay plan, under 
which pension payments are wholly 


the employer’s or 


operations. 
as-you-go 
dependent upon 
pension fund’s ability to meet its obli- 
gations, as they come due, to the fully 
funded insured plan under which an 
guarantees the 


insurance company 


payment of pensions. In between lie 
many pension programs with inter 
mediate methods of financing, 


self-administered by 


some 
insured, others, , 
individual or corporate trustees, and 
still others jointly administered by 
labor and management. 
Self-administered plans are some 
labeled as “self 
not the 


times erroneously 


insured” plans. Since it is 
intent in establishing such plans to 
provide an unconditional written guar 
are not 


anty to pay pensions, they 


regarded as partaking of insurance 


characteristics. 


Characteristically, many of the 
union managed and jointly admin 
form of modified 


Current contri 


istered plans are a 
pay-as-you-go plan. 
butions are largely applied to the im 
mediate payment of pension benefits 
In many instances, the 
fund little immediate 
ship to the amount actuarially re 
quired to pay benefits to existing and 
future the 
benefit structure of a number of plans 


accumulated 


bears relation 


pensioners. However, 
has been designed to achieve some 
degree of actuarial equivalence with 
the 
\s time goes on, trustees are becom 
ing more and more the 
value of sound actuarial studies in 
planning and funding their benefits. 


rate of employer contributions. 


alert as to 


It is common practice to integrate 
pension benefits with benefits receiv- 
able by the member or his family 
under the social security system. In 
this connection, it has been held that 


‘Cited at footnote 6. 


251 





an offset of federal old-age insurance 
benefits from pensions for retired em 
ployees, under a company pension 
plan, is not invalid as a transfer of 
federal benefits to a company prohib 
ited by Section 207 of the Social Se- 
curity Act. 

the 
powers 


Regardless of method of ad 
the and duties 
of the pension committees or trustees 


ministration, 


are essentially the same and fall into 
the following broad categories: 

(1) 
and regulations for operation of the 
plan. 

(2) 
to adopt appropriate funding methods 
and to for 


To develop and enforce rules 


If funded on an actuarial basis, 


actuarial services 


engage 
this purpose. 
(3) To invest and hold the plan’s 
assets, if such 
part, 


any, or to delegate 


responsibilities, in whole or in 


to a bank or trust company. 


(4) To grant pensions. 


(5) To maintain accounts and other 


rece rds. 


Claims for Benefits 

It is of prime necessity that reviews 
be made of that 
the provisions of the collective bar- 
gaining agreement, trust agreement, 
booklet on the plan of benefits and 
insurance contract are all consistent 
with other not only in their 
terms but also in actual practice. 


claims to ascertain 


each 


All claims for benefits are usually 
submitted directly to the fund office 
for These should be 
checked to verify that the forms are 
in order and that the claims and elig- 
ibility for benefits are properly sub- 
stantiated by medical, hospital or 
death certificates. All claims should 
be checked against the fund’s eligi- 
bility records. In the event the elig- 
ibility cards do not show the claimant 
to be eligible, the employer should be 


processing. 


* Hurd v. Illinois Bell Telephone Company, 
30 LC { 70,067, 234 F. 2d 942 (CA-7, 1956). 
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requested to furnish a copy of the 
employee’s work record, not only to 
make certain that claims are not un- 
justly 
that employer contributions have been 
correctly made. 


rejected, but also to confirm 


In an insured fund the claims are 
paid by the carrier. The amounts of 
such payments not an 
part of the fund’s accounts. 


integral 
Never- 
theless, overpayments or underpay- 
ments would have a direct effect on 
the results for the year, 
since they would directly affect the 
amount of dividends receivable. Also, 
significant overpayments could result 
in higher insurance premium rates for 
the ensuing year. 


are 


operating 


Therefore, proper 
control over claim payments and the 
maintenance of records of these pay- 
ments for comparison with the claims 
charged against the fund’s insurance 
policy is most important. 

It is thus a primary problem of the 
trustees and the auditor to prevent the 
overpayment of claims. The employ 
er’s cost is fixed by the collective bar- 
gaining agreement, so he is not apt to 
and local 
union officials may push such claims 
for their members. 


resist borderline claims, 
Also, it is impor 
that claims 
have not been rejected or underpaid. 
The insurance company 
forms only a minimum audit of claims 
and therefore cannot be depended on 


tant to be certain valid 


often per 


as the sole check on the propriety and 
accuracy of claims. 

Records of the insurance company 
claims drafts issued are first reviewed 
to verify that all draft numbers are 
accounted The total amount of 
claims paid per the fund’s records is 
confirmed with the insurance com- 
pany. Claims to be audited are pri- 
marily selected from the drafts issued 
records. Some claims are also selected 
from claims files for audit. However, 
use of claims files as a basis of select- 


for. 
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ing claims to be audited is considered 
generally ineffective, since it should 
be assumed that the file supporting a 
fictitious claim would probably have 
been destroyed. 


The audit of claims should include 
a check of the employee's eligibility 
by reference to eligibility cards and 
employer remittance reports, by re 
view of medical and hospital reports 
and by computation of the amount of 
the claim based on benefits provided 
by the plan under which the employee 
1S eligible. \ test should also be made 
of rejected claims to ascertain that the 
claimants were in fact ineligible for 
the benefits for which they had applied. 

It is also advisable to scrutinize the 
endorsements on the returned drafts 
Such a procedure some 
frauds, 


or checks. 
times forgeries or 


other improprieties. 


uncovers 


Termination of Plans 


trust silent 


concerning the circumstances and pro 


Some agreements are 
cedure to be followed in the event it 
becomes desirable or necessary to ter 
minate the plan. Others contain com 
prehensive — provisions 
every aspect thereof. In the absence 
of any regulatory provision in that 
regard, it is advantageous to specify 
in advance the disposition of any ac- 
cumulated funds and the nature of the 
equities upon liquidation. In New 
York, decided 
that welfare and pension funds under 
the jurisdiction of the department of 


however, it has been 


“It is paradoxical that we 


delineating 


insurance may not liquidate on a vol 
untary basis. They are required, in 
liquidated by the 
superintendent of insurance who has 


stead, to be 


exclusive jurisdiction in such matters. 
In such cases the provisions of Article 
XVI of the New York Insurance Law 
which pertains to rehabilitation, liqui 
dation, and 
of insurers supersedes any provisions 


conservation dissolution 


to the contrary in the trust documents.* 


Value of Regulation 

In adopting the “Employee Welfare 
Fund Act of 1956” the State of New 
York declared its policy to be that 
employee welfare funds are of great 
benefit to employees and their fami- 
lies, and their growth should be en 
The establishment and 
management of such funds vitally af- 


couraged. 


fect the well-being of millions of peo- 
ple and are in the public interest. 
Such funds should be supervised by 
the state to the extent 
protect the rights of employees and 


necessary to 


their families, without imposing bur- 
dens upon such funds which might 
discourage their orderly growth.” 


The rapidity of their uncontrolled 
growth is almost bewildering. How- 
ever, the events of the last few years 
are convincing that action taken by 
the AFL-CIO, the public authorities, 
employer management and the insur- 
ance industry are doing an effective 
job in promoting the best interests of 
employee welfare and pension funds. 


[The End] 


should continue a tax designed to 


discourage travel when we are seeking means of strengthening our 
economy and encouraging the development of our national transporta- 


tion system.” 


* In re: Joseph Diliberto, etc., Local 584, 
The Hotel and Restaurant Employees and 


Bartenders Union (S. Ct., Saratoga Cty., 
N. Y., unreported order, June 16, 1960). 


Welfare and Pension Funds 


Senator Frank Carlson, Kansas. 


™ New York Insurance Law, Sec. 37. 





A Proposal to Abolish Exemplary, 


Punitive and Vindictive Damages 


By WILLIAM E. MOONEY 


This article appeared first in the Nebraska State Bar 
Journal. The author is an attorney in Omaha, Nebraska. 


HE RIGHT OF A PLAINTIFF to collect, in addition to his 

actual compensatory damages, an additional amount as exemplary 
damages is questioned in some jurisdictions. It seems unfortunate 
that in a majority of the states the right to such damages is approved, 
and the theory on which such damages are allowed is rarely ques 
tioned. The right to such damages arose originally when penal laws 
were the subject of enforcement by individuals, and such actions as 
qui tam’ were in full vogue. As the authority of public officials be- 
came extended, the private enforcement of penal laws, or some of 
them, were taken from private individuals. That should have been the 
end of the allowance of large sums as exemplary or punitive damages 
far beyond the amounts allowed for actual compensation. In the light 
of the recent “payola” scandals is it not necessary to view this rule 
again, and to determine whether these damages should now be 
abolished, or if that would not seem feasible, to establish clearly the 
few actions in which they might be retained? Those who benefit 
from a government error in a check or in a government bond, for 
amounts larger than are proper, are not entitled to any ill-gotten 
gains; and if there is resistance of any kind, they are in custody. The 
farmer who would cash a check erroneously issued to him for an 
amount beyond his proper loan would find the Federal Bureau of 
Investigation breathing down his neck, and he would settle up with- 
out the necessity of any legal action. The policyholder who gets a 
$2,000 policy for the $1,000 rate, or one who gets an annuity for 100 
times greater than he has purchased, both due to errors in writing 
up the policies, is not being harmed when his contract is reformed 
and he is decreed to receive what he asked for and what he paid for. 
But, insofar as exemplary damages are concerned, there is a Robin 
Hood attitude on the part of the courts and juries that should be 
discarded. 

‘Oui Tam—an action brought on a penal statute by an informer who sues 
for the penalty both on his own behalf and that of the state. This action has 
been abolished. 
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Unjust Enrichment 


There is a long line of cases hold- 
ing that a plaintiff may not benefit 
by “unjust enrichment.” * That doc- 
trine or principle prohibits one from 
profiting at the expense of another. 
While it has been applied probably 
more frequently in equity cases, never 
with 
But, 
exemplary, 
the 
‘unjust enrichment” 
with not the 
approval of, but with the blessings 
of, the law. In many of the 
reviewed courts seem to award blue 


theless it appears in law cases 
out any particular distinction. 
with the 

punitive or 
worst phases of 


allowance of 
vindictive damages, 


‘ 


seem to arise, only 


CaSes 


ribbons and substantial damages for 
schemes that should make men blush.4 


It goes without argument that liti 
gants are entitled to just compensa 
tion for any injuries suffered. But in 
the average case a plaintiff should not 
be entitled to anything more. 
statutes now provide an award to a 
plaintiff for his attorney’s fee in the 
event he is victorious, and there are 
some statutory provisions whereby a 


Some 


penalty may be added to actual dam 
well that in tort 
cases juries will often consider the 


ages, It is known 


cost of the litigation in arriving at 
the amount of a verdict. This is a 
fact even though no evidence may be 
received as to what such cost may 

* State v. Martin, 59 Ariz. 438, 130 P. 2d 
48 (1942): Cook v. Sears, Roebuck & Com 
pany, 212 Ark. 308, 206 S. W. 2d 29 (1947); 
Anderson v. Anderson, 155 Kan. 69, 123 P 
2d 315 (1942); Bogan v. Finn, 298 S. W. 2d 
311 (Ky., 1958); Buell Orion State Bank, 
327 Mich. 43, 41 N. W. 2d 472 (1950); 
McCreary v. Shields, 333 Mich. 290, 52 N. W. 
2d 853 (1952): Herrmann v. Gleason, 126 F 
2d 936 (Mich., 1942): American University 
v. Forbes, 88 N. H. 17, 183 A. 860 (1936); 
Phillips Estate, 173 N. Y. S. 2d 632 (1958); 
Alburn v. Union Trust Co., 80 N. E. 2d 721 
(Ohio Ct. of Common Pleas, 1947); Huszar 
vw. Cincinnati Chemical Works, 172 F. 2d 6 
(Ohio, 1949); McClanahan v. McClanahan, 79 
Ohio App. 231, 72 N. E. 2d 798 (1946); 
Third National Bank & Trust Company v 


Punitive Damages 


be and the court has given no in- 
struction to that However, 
excess would be discernible on 
a breach of contract the 
amount of actual damages would be 


effect. 
such 


case as 


readily ascertained, and, unless there 
were appropriate pleadings and evi- 
dence as to exemplary damages, the 


difference would be noted. 


Jury Award— 
Cannot Be Upset 


Exemplary, punitive or vindictive 
damages (usually considered synonyms ) 
are regarded as damages awarded as 
a deterrent or an example and not as 
the wrong.® The 
“vindictive” is not used in re 
and yet it does seem to 
indicate the nature of the damages. 
The award for such damages usually 
rests within the discretion of the jury 
or the court the the 
trier of the facts. In other words, a 
court may not upset the 
finding. Such damages are sometimes 
called “smart money” and the amount 
awarded may express the indignation 
of the jury at the particular wrongs 
developed in the case. Here again we 
see that carries out 
the theme of Other 
courts have indicated that such dam 


compensation for 
term 
cent 


cases, 


when latter is 


reviewing 


“smart money” 
“vindictive.” 


ages are not to be considered as penal 


damages, but as awards for the 


) 


Lehigh Valley Coal 
44 A. 2d 571 


Company, 353 Penn. 185, 
(1945); Scekins v. King, 66 
R. I. 105, 17 A. 2d 869, 134 A. L. R. 1060 
(1941); Baugh v. Darley, 112 Utah 1, 184 P. 
2d 335 (1947); Shanks v. Wilson, 86 F. Supp. 
789 (Va., 1949); Bill v. Gattawara, 34 Wash 
2d 645, 209 P. 2d 457 (1949); Lloyd v. Ridge- 
field Library Association, 38 Wash. 2d 723, 
231 P. 2d 613 (1951); Ames Lectures on 
Legal History, pp. 149-166; Holdsworth’s His- 
tory of English Law, Vol. 82, p. 92 and fol- 
lowing; Lawrence on Equity Juris, Sec. 
*See McClanahan v. McClanahan and Bill 
v. Gattawara, cited at footnote 2. 
‘1 South Carolina Law 
(December, 1948); THE INSURANCI 
JourNAL, January, 1955, p. 20. 
*25:C. fc5.,. pe 206: 


fi 
720 
738 


Ouarterly 





aggravation caused the plaintiff by 
the defendant’s wanton and reckless 
acts.° Other courts have indicated the 
award is to admonish the defendant 
not to continue or repeat his wrong- 
ful acts. This warning may also be 
intended to impress other persons 
the general public—as an indication 
as to what may happen in future 
litigation.’ 

The fact that the verdict of a jury 
may not be set aside looms large in 
a plea for the abolishment of these 
damages.* With no yardstick to meas- 
ure them, it seems disturbing to read 
the many cases in which allowances 
for extremely large sums have been 
made. It may noted that 
juries keep abreast of the times, and 
make their awards meet inflationary 
periods. 


also be 


The allowance of such damages has 
been criticized and opposed by some 
authorities. However, the majority of 
states, and certainly the overwhelm 
ingly majority of cases, approve such 
awards.’ 


Exemplary damages may not be a 
favorite of the law,'! as it has been 
said, but many courts seem to relish 
the penalty imposed on a defendant. 
The fact that the allowance of such 
damages and the amount fixed is quite 
discretionary with the jury is indica- 
tive of a reckless delegation of au- 
thority. Quite a few reviewing courts 
(evidently with tongue in cheek) seem 
to indulge in the cliche that a jury’s 


*Winters v. Cowen, 96 F. 929 
1899); Pike v. Dilling, 48 Me. 539 (1861). 

* Cases cited at footnote 6 

*Van Lom v. Schneiderman, 187 Ore. 89, 
210 P. 2d 461, 11 A. L. R. 2d 1195 (1949). 

*Am., Jur., Vol. 15, p. 703. 

WS A. L. RR. 402. © A. 1L. 
Ay ae, Fis, SO AL EL. R: 
oo) A.D. Ree: 432, 
bee A Ee Rd, A. 
A. LOR. 24 D2. 

™15 Ann. Cas. 547. 

aS - A; 1s: R. 202. Bi A: 1... RB, Ot. 

8 Lilly v. St. Lows & San Francisco Rail- 
way Company, 31 Okla. 521, 122 P. 502 


256 


R. 648, 81 
1177, 1185, 1199, 
A. L. R. 935, 943, 
iL. R. 2d 544 35 


(Ohi ), 


verdict not be the result of a 
whim or prejudice and that mere ex- 
cessiveness will not render a verdict 
Courts will 
review the evidence to 
the award is proper or 
excessive.!® 


may 


vulnerable.’” 
usual rule, 
determine if 
the amount 


not, as a 


courts have indicated that 
such an award will not be allowed for 
mere failure to pay a debt, but when 
a $42 actual damage is basis for $1,000 
punitive damages" or $7.50 actual 
damage will justify $100 punitive dam- 
tive damage,’® there would seem to 
be something woefully wrong. Then 


Some 


there are the one-cent actual damage 
verdicts with $500 exemplary dam- 
ages }° and the $1 actual damages ver- 
dicts with $5,000 for ‘smart money.” 1” 
These cases are not unusual. 


South Carolina Cases 


In South Carolina the courts seem 
to have gone all out on exemplary or 
punitive damages. In fact, the term 
used regularly is “punitive damages,” 
and that is exactly what they seem 
to be. Thirteen cases, taken at ran- 
dom from recent reports of the Su- 
preme Court of South Carolina, show 
a total of $5,492.75 actual damages 
awarded and a total of $11,915 puni 
tive the same sec 
This gives a plaintiff, on the aver- 
age, twice as much money in punitive 
damages as he may have for his ac- 
tual damages—$48 actual damage sup- 
ported $1,475 punitive damage ; $77.50 


damages in cases. 


(1912): Pratt v. Davis, 118 Ill. App. 161, 


aff'd, 224 Ill. 300, 79 N. E. 562 (1906). 
“ Riley v. Life & Casualty Company, 184 

S. C. 383, 192 S. E. 394 (1937). 
Bankers Life & 

200; 81.5.. Be -2d 


Casualty 
359 


Yarborough vw. 
Company, 225 S. C. 
(1954). 

*81 A. L. R. 917; Ferguson v. Evening 
Chronicle Publishing Company, 72 Mo. App. 
462 (1897). 

* 423 (A. LL. BRetW7) As A. LR 2 SM 

* THE INSURANCE LAW JOURNAL, cited at 
footnote 4, at p. 21. 
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actual damage supported $490 puni- 
tive damage, $174 actual damage sup- 
ported $500 in punitive damage; $160 
actual with $750 punitive 
damage; and $42 actual damage pro- 
vided $1,000 punitive damage. One 
can conjecture with what speed a de 
fendant’s attorney will 
where there is a plea for punitive 
damages, and how much 
may be meted out by such a practice. 
To be sure, in South Carolina, punt 


damage 


settle a case 


injustice 


tive damages are to be awarded only 
when an element of fraud enters into 
the but it is the 
function of the jury (which will not 


case, also solely 
be reviewed) to determine the fraud 

and thus the reviewing court claims 
its hands are tied. In fact, in one case 
where $160 actual 
allowed and $750 punitive damages 
were the Supreme Court 
of South Carolina would not 


damages were 
allowed, 
reverse 
nor enter a remittitur, notwithstand- 
ing that the trial court held the punt 
tive damages were based on caprice, 
bias and prejudice.” 


The case of Van Lom v. Schneider 
man, 187 Ore. 89, 210 P. 2d 461, 11 
A. L. R. 2d 1195 (1949), is clear cut 
as to how effective the plea for ex- 
Vv be 
5,000 
was made for compensatory damages 
and an additional award of $5,000 for 
punitive damages. A the 
case, which undoubtedly presented the 


emplary or punitive damages m 


a 
come. In this case an award of $ 


review of 


most favorable aspect for the plain 
tiff, indicates that the jury was most 
its assessment for even 


liberal with 


”% Mack v. 
ag 


Life & Casualty Company, 171 
359, 172 S. E. 305 (1934). 
Case cited at footnote 16. 

** Buteau v. Naegle, 208 N. Y. S. 
N. Y. S. 823 (1925) 

= Wardman-Justice Motors, Inc. v. Petrie, 
59 App. D. C. 262, 39 F. 2d 512, 69 A. L. R. 
548 (1930). 

~ 353. Mass. 25/, 
A. £750. 

** Lilly, cited at footnote 13. 


504, 215 
47 N. E. 2d 


265, 146 


Punitive Damages 


the compensatory damages. The $5,000 
additional been a 
complete abuse of the jury’s preroga 
tives. The Supreme Court of Oregon 
held that it forbidden to re- 
examine the facts and that they had 
no authority to set aside the verdict 
The 


spe- 


appears to have 


was 


because it might be excessive. 
held to 
cifically forbid such an exercise of 
authority. 


state constitution was 


One-cent actual or $300 punitive 
damages have been upheld in Mis 
souri,”° and $1 actual and $5,000 for 
“smart money” was adjusted so that 
the judgment finally was $1,218.76 

in New York. indi 
cating the jurisdictions that approve 
such damages, are District of Colum 
bia ** and Massachusetts ” 
Oklahoma.** 


Other cases, 


as well as 


Damages Disallowed 

With Nebraska 
rejected the allowance of exemplary 
or punitive damages. In 


other states, has 
fact: mca 
very recent case,** the Supreme Court 
of Nebraska stated that such damages 
were not allowed in Nebraska and 
further stated that a treble-damage 
action, authorized by statute, was not 
sanctioned in the state (the statute 
being held to be unconstitutional). 
This is not a new rule in Nebraska, 
as the rulings have been consistent, 
and compensatory damages may not 
be increased by the addition of an 
amount for the punishment of the de 
fendant.** Enterprising attorneys in 
Nebraska, at 


intervals, endeavor to 


* Abel v. Conover, 170 Neb. 926, 104 N. W. 
2d 684 (1960). 

** Bover v. Barr, 8 Neb. 68 (1878); Riewe 
v. McCormick, 11 Neb. 261, 9 N. W. 88 
(1881); Boldt Budwig, 19 Neb. 739, 28 
N. W. 280 (1886); Wilfong v. Omaha & 
Council Bluffs Street Railway Company, 129 
Neb. 600, 262 N. W. 537 (1935); McNish v. 
General Credit Corporation, 164 Neb. 526, 83 
N. W. 2d 1 (1957); Jourdan v. Common- 
wealth Company, 169 Neb. 482, 100 N. W. 
2d 84 (1960). 
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have the court reverse itself, but the 
decisions come out clear and concise. 
The Nebraska rule cannot be 
more clearly than it was announced 
in 1935 77 the court said that 
“damages for torts limited to 
compensation for injury actually sus- 
tained. 
ages have never been recoverable in 


stated 


when 


are 
Exemplary or punitive dam- 


any action in the courts of Nebraska.” 
the allowance of 


nominal damages will be sufficient to 


In many states 
support a verdict of a large amount 
for exemplary or punitive damages,”* 
and there are a number of states where 
such damages may be awarded if no 
actual damages are found or allowed.*® 
Some few courts attempt to control 
the amount of damages if a verdict is 
deemed to be excessive, or appears to 
have the result of 
prejudice. 


been passion or 

In the usual tort case it may be dif- 
ficult to determine whether any por 
tion of a verdict is for exemplary or 
punitive damages. That would not be 
actions for aliena- 
tion of affections, simple assault cases 


true. however, of 


where no physical injury resulted, or 


in cases involving the invasion of a 


person's privacy where no _ special 


damage was proved. Whether the 
jury should be specifically instructed 
or a special verdict prepared would 
depend upon the practice in the par 
ticular jurisdiction. 

Some courts have held that it is 
anomalous, unfair and illogical to al- 
low a plaintiff to recover not only all 
the loss he has sustained but also an 
additional amount in the 
substantial fine which society imposes 
on the offender to protect its peculiar 


way of a 


interests. 

It is submitted that the rule in Ne- 
braska is an eminently fair one, and 
that it There 
seems to be other 


retained. 
for 


should be 
little 
states retaining the 


reason 
opposite rule. If 
the reasons for awarding exemplary 
damages are as the courts have stated 
them, then the awards are no longer 
justified. It may well be a coincidence, 
but, in states where there is a great back 
log of pending litigation (Illinois and 
New 


years or more before trial), any num 


York have cases pending five 


ber of cases involving exemplary dam 
ages would only render the obtaining 
of justice a doubtful affair for many 
that their turn. 


[The End] 


await 


Cases 


INTEREST ON INVESTED LIFE FUNDS 


The net rate of interest earned on invested life insurance funds, before 
federal income taxes, rose to 4.11 per cent in 1960, the highest rate 


earned since 1933, the Institute of Life Insurance discloses. 


This com- 


pared with a 3.96 per cent average in 1959 and a 3.61 per cent average 


for the last ten years. 


“|T]his before-tax earning rate is not comparable with the rates 


of the 1920's and 1930's as a measure 
the Institute said. 


huge rise in taxes,” 


of usuable funds, because of the 
“In 1933, for instance, Federal 


income tax payments were negligible, but by last year they had risen 


to well over $500,000,000.”’ 


The net investment earning of all United States life companies 
in 1960, before taxes, totaled $4,600 million, an increase of $400 million 


over the year before. 


* See Wilfong v. Omaha & Council Bluffs 
Street Railway Company, cited at footnote 26. 
oe A hn es BOC, Si- A; 1... BR. Diz. 
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The Proposed Surplus Line Law: 


Constructive or Destructive? 
By G. E. DE WOLF 


This article is an address by Mr. De Wolf, insurance manager 
of the Jewel Tea Company, before the Chicago Chapter of the 
American Society of Insurance Management, February 16, 1961. 


N ORDER TO UNDERSTAND the motives behind the proposed 

Non-Admitted Insurance Act, we must look at the role of non 
admitted insurance companies as it has developed over the past few 
decades. 


Even prior to the McCarren Act and the all-industry bills there 
were restrictions in many states on the writing of insurance by 
unauthorized or nonadmitted insurers. However, because of the 
inadequacy of the American market in certain respects, nonadmitted 
insurers were permitted to fill the unmet needs, subject to certain 
restrictions. An important role of nonadmitted insurers has been to 
provide adequate amounts of fire insurance where the American 
market was unwilling to take the whole line. A part of the line would 
be placed with American companies and the surplus was placed abroad 
in London. It was from this practice that the name “surplus line 
insurance” originated. The term nowadays is applied almost synono 
mously, however, with the terms unauthorized insurance or nonadmit 
ted insurance. Later, supplying excess limits in the casualty field 
that is limits in excess of those obtainable in the American market 

also became an important function of surplus line insurance. 


In addition, because of the ultraconservative development of 
American underwriting there have always been a number of risks 
which American companies were not willing to assume. Foreign 
underwriters such as those at Lloyd’s have traditionally taken many 
risks which could not be placed at all in the American market. 


Today surplus line insurance continues to fill the aforementioned 
needs. It also provides two other very valuable services which the 
American insurance market has been unwilling to make available to 
the consumer. The first of these is nonstandard forms. In our modern 
economy each large industrial or commercial business is unique. For 
companies with a risk which cannot be squeezed comfortably into the 
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American forms, the surplus line mar- 
ket has often provided more satisfac- 
tory For some 
which can be handled by the American 


forms, the sur 


coverage, coverage 


market on restricted 
plus line market has provided broader 
forms. Examples are personal injury 
liability coverage and elimination of 
objectionable limitations such as the 
the 
clause 


phrase or 
control” 


“caused by accident” 


“care, custody and 
under general liability coverage, and 
This en 
the 
domestic insurers is resented by some 
of the the status quo. 


features of cover 


also broad umbrella forms. 


croachment on the preserves of 


detenders of 
Nevertheless, many 
age pioneered by nonadmitted insur 
become available from 


ers have 


\merican insurance 


markably soon after the surplus line 


companies re 
market showed the way. They have 
been written without ill effects on the 
companies, and have been to the bene 
fit of policyholders, both large and small. 


A second important the 
nonadmitted insurers is the writing of 


service of 


insurance under deductibles. Gener 
ally speaking, deductibles have been 
adopted by American companies only 
where necessary to the companies to 
alleviate bad underwriting experience 
or costly loss adjustment problems. 
Deductibles have been opposed for 
most coverages on the grounds that 
they tend to destroy the credibility of 
\lso, there is un 


doubtedly some motivation for oppo- 


rating statistics. 


sition because the wide adoption of 
deductibles would diminish the vol 
[ and held 
Neverthe- 
less, deductibles could be beneficial to 


ume of premiums received 


by insurance companies. 


where 
The 


well-estab- 


consumers in many instances 
they are not readily available. 
deductible 
lished principle. 
coverage which represents a transfer 


is based on a 
This is: Insurance 
to the insurance company of a risk, 
or any part of a risk, which an insured 
can prudently bear himself is both an 
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we 

Rates produced under the bureau sys- 
tem sometimes turn out to be exces- 
sive for particular risks, because the 
established rating factors do not give 
adequate credit for good experience 
or for good operational or physical 
features of the risk. 


unnecessary expense to the consumer 
and a waste of the economy’s capital 
and labor. 

Because of the real need for deduc 
tibles, nonadmitted insurers generally 
have been permitted to write this cov 
erage as surplus line. However, it 
has been seriously contended that if 
any domestic company could be found 
to write a deductible at any rate, even 
a rate practically as high as its rate 


for full coverage, this would consti 
tute a market in an admitted company 
and thereby bar the coverage being 


written as surplus line. This, of course, 
would enable the admitted companies 
to effectively bar surplus line writing 
based on deductibles while still refus 
ing to properly provide the coverage 
Fortunately, this think- 
ing has not prevailed. 

The surplus line market today is 


themselves. 


also used, unofficially but actively, to 
provide an escape from exhorbitant 
rates. Rates produced under the bu- 
reau system sometimes turn out to be 
excessive for particular risks, because 
the established rating factors do not 
give adequate credit for good experi 
ence or for good operational or physi- 
cal features of the risk. Establishing 
a proper rate through the regulatory 
channels requires a cooperative com- 
pany, which is sometimes surprisingly 
hard to find, and in any event the pro- 
cedure is likely to be expensive and 
time consuming. This is especially 
true since filings for rate deviations 
are very likely to be opposed and 
forced to a hearing by the defenders 
of the status quo. Naturally, then, 
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the consumer usually turns to the sur 
plus line market to meet his need. A 
deductible or a broadening of coverage 
is also negotiated to legalize the trans 
action under the surplus line laws, as 
well as for its intrinsic benefit. 

Now regarding the proposed Non 
Admitted Insurance Act, I shall be re- 
ferring to the third draft of the act 
which was prepared by the counsel for 
the committee. 
tions, many of 


It consists of 34 sec- 


which set some ob- 
stacle to practical functioning of the 
surplus line market. I have analyzed 
each section at some length and I am 
sure I have not yet discovered all the 
pitfalls. Perhaps some of these pit 
falls are due to the drafting of an 
entire new act. For example, let us 
that Illinois the pro 
posed act and Ohio doesn’t. An um 


brella policy is written legally in Ohio 


assume passes 


for a corporation having operations in 
Now let us assume 
that one of the corporation's vehicles, 


several states. 
headquartered in Illinois, has an acci- 
dent in Illinois. It would be illegal 
for the nonadmitted insurer or its ad 
justers or its attorneys to investigate 
or defend the claim, and if the vehicle 
were insured for collision it would be 
illegal for it to enforce its legitimate 
Whether due to 
inadvertence in drafting, or to design, 


subrogation rights. 


the proposed act abounds with imped- 
iments equal to this. 

For an analysis of some other points 
in the act, I refer you to C. H. Groves’ 
critique of the first draft, which is still 
quite applicable to the third draft. 1] 
shall confine myself to the important 
Section 7. 

Section 7 lays down the fundamental 
conditions under which insurance may 
be placed with a nonadmitted insurer. 
It provides with certain exceptions, 
which I shall mention in a moment, 
that (1) the insurance, or that portion 
of it for which additional 
needed, must not be 


limits are 


available from 


domestic companies; (2) the premium 


Proposed Surplus Line Law 


must not be lower than the lowest 
rate in use by the majority of admitted 
insurers; and (3) the form must be 
identical with similar contracts in use 
by the majority of admitted insurers. 

It is hard to understand why under 
condition (2) the insured is denied the 
possible benefit of a lower premium 
than that in use by domestic com- 
panies, particularly when it has been 
established as a condition precedent 
that the additional insurance is 
available from American companies. 


not 


to be neither 
for the benefit of the American com 


This provision appears 


panies, since they are unwilling to fur- 
nish the insurance anyway, nor for the 
In fact, there 
is a good reason for having a slightly 
lower 


benefit of the insured. 


rate on a “warranty” 


since the surplus line insurer generally 


policy ; 


follows loss adjustments arranged by 
the primary insurer and does not have 
to incur this expense itself. 

It is also interesting that the restric 
tions form and rate 
keyed to those used by the majority of 
admitted insurers which, of 


means the bureau companies. 


regarding are 
course, 
It would 
be more in line with established prac 
tices to write the surplus line cover 
age on rates and forms based on the 
This 
provision definitely discriminates against 
the independent insurers. 


underlying or warranty policies. 


On a broader plane, however, the 
aforementioned provisions are designed 
to limit the nonadmitted in- 
surers to writing only that type of 
surplus line insurance used for filling 
limits of coverage, or writing risks 
which the market is 
pletely unwilling to quote on. Policies 
which 


use of 


domestic com- 


considered surplus 
line because written on special forms, 
and those considered surplus line be- 
cause of deductible features would be 
out. Thus, these limitations in the 
proposed law would sweep out a great 


are now 


portion of surplus line coverage which 
is written today. 
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Now, as I| said, there are two excep- 


tions under Section 7 which appear 


to promise some relief. First, there is 
the following provision: 

“Coverage may be exported under 
an unique form of policy designed for 


use with respect to a particular sub- 


ject of insurance, if a copy of such 
filed with the commissioner 
by the surplus line agent desiring to 
use it. Said form shall be deemed ap- 


form is 


proved by the commissioner unless, 
within 10 days after receipt he finds 
its use is not reasonably necessary for 
the principal purpose of the coverage, 
or that 
the purposes of this Act.” 


its use would be contrary to 
How much 
relief this section offers depends, of 
how it admin- 
However, I have serious mis- 
givings about the test laid down in 
that is, that the 
form must be necessary for the princi- 


course, on would be 


istered. 
the second sentence; 
pal purposes of the coverage. How 
about a general liability policy, writ- 
ten in Lloyd’s, providing “occurrence” 
basis coverage, and also elimination 
of the care, custody and control exclu- 
If this act 


prior to the time when such coverage 


sion? had been in effect 
was available domestically (and actu- 
ally “occurrence” basis property dam 
age liability is still available only on 
a limited basis), would such a policy 
have met the test of being reasonably 
necessary for the principal purpose of 
the coverage? It could be decided 
that the broad aspects of the general 
liability coverage must be eliminated, 
and the surplus line coverage restricted 
to (a) liability caused by an “occur 
rence” but not “caused by accident,” 
and (b) liability only for property in 
the insured’s care, custody and control. 
Such coverage would certainly cost 
much more written separately than as 
a part of a broadened comprehensive 
general liability policy. Further, un- 
derwriters would view the limited risk 
the 


with insurance 
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suspicions that 


manager who submitted it must have 
a unique and dangerous risk warrant 
ing his efforts to devise a special lim- 
ited coverage policy. 

With 
at least questionable whether a form 
would be ruled unique merely by the 


respect to deductibles, it is 
inclusion of a deductible feature. 


The exception 
“The Commissioner may by rules and 


second provides: 
regulations declare eligible for export 
notwithstanding the 
prov isions of subsections (a), (b) and 
this forth 


class or classes of insurance cov 


generally and 


(Cc) of section set above, 
any 
erage or risk for which he finds, after 
a hearing, which he shall hold annu 


ally or more often, of which notice 
thereof was given to each insurer ad- 
mitted to transact such class or classes 
in this state, that an unduly inadequate 
market for the insuring public exists 
among admitted Here 
again, help would be provided by a 


liberal administration of this section. 


insurers.” 


However, [| wonder who is going to 
prove the case and uphold the argu- 
ment that the market in a given class 
Note that the section 
for rulings on a class 


is inadequate. 
provides only 
or classes and not with respect to in 
dividual policies. Not many surplus 
line agents or insureds would be will 
ing to spend the time and money to 
present a case regarding an entire 
class of insurance, which would very 
likely be opposed by the domestic in 
the bureaus. To ask the 


Insurance to undertake 


surers and 
Director of 
the burden of preparation of the neces- 
sary information, and to serve as advo 
cate for the public as well as judge of 
the case, seems to me to be an undesir- 
able and unnecessary procedure. 
Considering the practical problems 
connected with the exceptions pro 
[ do not believe 
they grant workable relief from the 


vided in Section 7, 


severe limitations which are proposed 
to curb this important insurance market. 
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Now what position should we take 


on the proposed act and on the idea 


in general of providing new legisla- 
tion regarding nonadmitted insurance? 
First, all the insurance managers | 
have talked to that the 
prepared by the committee’s counsel 


feel drafts 
so far have evidenced such a prohibi 
tory and almost punitive intent that 
they cannot be made acceptable by 
mere amendment. A fresh approach 
is needed. 

what direction then should 
this matter be approached? In 


From 
con 
sidering this we are compelled to ask, 
“Why won't the domestic insurance 
We 


\merican, and from 


industry deliver this product?” 
all prefer to buy 
the big financially impregnable car 
riers, if given a competitive choice. 
Is this product the 
domestic market \merican 
underwriters aren’t competent to evalu 
Is it 


unavailable in 
because 
ate and rate the risks? because 
domestic insurers are so complacent 
that they are unwilling to meet the 
consumer’s need? 
inflexibility of 
herent in the bureau 
know it today, now apparently 
petuated by the all-industry bills? 


bills 


avoid chaos in the industry, which 


Is it because of the 


forms and rates in 
system as we 
per 
Che 
all-industry were designed to 
would supposedly result from destruc 
tion of the bureau system. The con 
but 


is it really necessary to give quite so 


sumer doesn’t want chaos either 


much encouragement to form and price 
fixing in concert? This is a question 
which should be to heart 
only by consumer's organizations but 
the 


taken not 


also by regulatory officials and 
insurance industry itself. 

There is a dogma being spread that 
the regulated domestic insurance in- 
dustry needs protection from unregu 
lated foreign competition. Why? The 
raw material cost of an insurance 
policy is insignificant ; capital is cheaper 
to raise in this country than abroad; 
most of the labor cost with respect to 


Proposed Surplus Line Law 


an insurance contract is for services 
which are rendered in the United 
States regardless of whether a do- 
mestic or foreign insurer writes the 
policy. The monetary burden of operat 
ing the regulatory system is partially 
equalized by the tax on surplus line 
insurance, and is not large anyway. 
What then is the trouble? I suggest 
that the American admitted insurers 
can be and are competitive except 
where they are shackled by the in- 
flexibility of the bureau system rating 
procedures or by the kindred archcon- 
servative attitude which has developed. 
should all 


more flexible and imaginative system 


Certainly we advocate a 
for the domestic industry. 

However, even if a tide in this di- 
rection begins to flow, change will 
not come about overnight. Meanwhile, 
surplus line insurance will continue 
to be necessary. Some of the mem 
the Committee 
feel that the surplus line market is 


bers of Consumers’ 


now operating satisfactorily. They 
are against the proposed law and be 
lieve that any new legislation is un 
necessary. They point out that while 
there have been a few isolated cases 
of insolvencies and even frauds con 
nected with surplus line insurance, 
these are no more prevalent even pro 
portionately than insolvencies and frauds 
connected with coverage written through 
[ think there is much 
merit in this position. 


licensed carriers. 


On the other hand, opposing the 
model act without suggesting any 
alternatives carries the risk of being 
In addi- 
tion, there are two reasons dictating 
that a positive position be taken: (1) 
it is possible to establish some safe 
guards for surplus line insurance with 
out damaging the market, and such 
safeguards would be desirable even 
though the need for them is not really 
urgent; and (2) since many states’ laws 
give only limited treatment to surplus 
line insurance there is a semivoid here 
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labeled as purely negative. 





which is bound to be filled eventually. 
There is strong pressure now to fill it. 
It follows that the and most 
enduring solution is to fill it with 


safest 


constructive legislation. 


In my opinion legislation should be 
based on the following principles: 

(1) A careful licensing procedure 
for surplus line brokers to insure that 
only the most competent and reputable 
brokers are allowed to operate in this 
field which is otherwise relatively 
lightly regulated. 

(2) Procedures for barring the ac- 
tivities of nonadmitted insurers whose 
finances or claim practices are known 
to be dangerous or detrimental to the 
interests of policyholders. 

(3) Procedures for informing con 
sumers, so that they will know when 
they take a policy written by a non- 
admitted insurer that they are giving 
up the normal protection of the state 
insurance department. This should be 
accomplished by requiring unusually 


line policies. I would two 
legends, a relatively mild one for in- 


suggest 


surers which have voluntarily satis- 
fied the state Director of Insurance as 
to responsibility, reputation and avail- 
ability of funds, and a strong warning 
legend carriers which de- 
cline to so satisfy the Director of 


for those 


Insurance. 


If the insured then accepts a surplus 
line policy he will do so with his eyes 
open, and no doubt will have com- 
pelling reasons. 

(4) Naturally, only admitted in 
surers’ policies satisfy workmen’s com- 
pensation laws, motor vehicle financial 
responsibility laws, bond requirements, 
requirements of most lending institu 
tions, and many other requirements. 
This is already established and re 
quires only clarifying legislation, if 
any at all. 

Within the 


tions, the surplus line market should 


(5) foregoing limita- 


be preserved and encouraged to con- 


benefits to the 


[The End] 


tinue bringing its 


\merican consumer. 


prominent, boldtype informational state- 
ments to be printed on all surplus 


VA HOUSING LOANS UNNECESSARY 


Legislation to permit the Veterans Administration to make direct 
mortgage loans to World War II and Korean War veterans was termed 


unnecessary in a statement submitted to the House Committee on 
Veterans Affairs by the American Life Convention and the Life Insur- 
ance Association of America. 

The ALC and LIAA pointed out that, contrary to the argument of 
supporters of the bill, residential mortgage financing is and has been 
readily available to veterans on reasonable terms. The bill proposed 
would permit the issuance of $1 billion of Treasury obligations to 
finance the lending program during the next fiscal year, and $5 
hundred million annually for the next three fiscal years. 

“At the present time there is a total of nearly $30 billion of VA- 
guaranteed home mortgage loans outstanding,” the associations stated. 
“Of this amount, $3 billion are held by commercial banks, $9 billion by 
savings banks, $7 billion by life insurance companies, and $7.2 billion 
by savings and loan associations, with the remaining being held by 
individuals and various other types of lending institutions. These 
figures demonstrate the ready acceptability in the private market of 
V A-guaranteed home mortgage loans.” 

The statement of the life association was reported by the Insti- 
tute of Life Insurance. 
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Revised Standard Fire Policy— 
Illinois 

Revised Rule 23.01 (Standard Fire 
Policy) was issued last month in Illinois 
by Director of Insurance Joseph S. 
Gerber. The rule provides, in part, that: 

‘“(2) There shall be printed at the 
head of the policy ... a statement 
of whether the 
mutual, reciprocal, Lloyds or alien in- 


insurer is a_ stock, 
surer, or an insurer operating under a 
charter by Special \ct of the Legis 
lature of any state. 


““ 


(3) In a policy in which contingent 
liability of members or subscribers 
is provided for, the provision therefor 
shall be plainly stated in each policy 
with prominence equal to the indemni 
fying clause. 


“(5) Binder or other contract for 


temporary insurance may be made, 
and shall be deemed to include all the 
terms of the Standard Policy and all 
such applicable endorsements as may 
be designated in such binder or con- 
tract of temporary insurance, except 
that the cancellation 
Standard Policy, and the clause there 
of specifying the hour of the day at 


clause of such 


which the insurance shall commence, 


may be superseded by the express 


State Department Rulings 


The 


provisions of this Rule shall not be 


terms of such binder... . “(7) 


applicable to policies of fire insurance 
on any vehicle, motor or otherwise, 
to policies of marine and transporta 
tion insurance, or to policies of rein 
““(9) The 


information on page 4 (filing back) of 


surance between insurers. 
the policy filed herewith is optional, 
however, there shall be a form num 
ber and edition identification on either 


page 1 (optional), or page 4. 


Albany Blue Cross— 
Rate Increase Authorized 


The Associated |] lospital Service of 
Capital District, the Albany 
Blue Cross, has been granted permis 


area's 


sion to raise certain subscriber rates 
by an average of 28.35 per cent to 
offset deficits which put the plan more 
than $200,000 below the minimum 
financial reserves required by law. The 
increase will not the Albany 
Blue Cross experience-rated “over age 
65” or “$50 deductible” contracts. The 


affect 


new rates, to take effect after 60 days’ 
notice by the plan on June 1 or slightly 
affect the subscriber as 


earlier, will 


follows: 
Under the group remittance plan, 
the individual rate will be $5.60 per 
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month (formerly $5.04); the family 
rate will be $12.20 per month (formerly 
$10.12). Under the direct payment 
plan, the individual rate will be $30.10 
per quarter (formerly $20.70); the 
family rate will be $47.20 (formerly 
$33.95). 

The nation-wide increase in hospi- 
tal costs has forced rate rises on Blue 
Cross plans in New York and all over 
In addition, “roughly 
one-sixth of the proposed over-all per- 
centage increase is attributed to the 
cost of providing additional benefits,” 
the noted. 
benefits include: (1) coverage in gen 
eral hospitals of care for mental illness 
for up to 30 days a year; (2) coverage 
of newborn infants from birth rather 
than from 60 days of age; and (3) 


the country. 


decision Extensions of 


full coverage of out-patient care in- 
stead of the $15 maximum indemnity 
provided at present for emergency ac 
cident treatment and minor surgery. 


Under the insurance law, the Super- 
intendent of Insurance has no power 
to prescribe or limit the extent of 
benefits to be provided by Blue Cross. 
“The whether 
the cost of benefits to to be provided 


immediate concern is 


to the various classes of subscribers is 
properly reflected in the rates,” the 
decision said. The Albany plan’s last 
subscriber rate increase was approved 
1959 to carry it 
1960. The 
rates are expected to rectify a deficit 
of $208,000 under the statutory sur- 
plus requirement and to carry the 
plan into 1963. 


effective August, 


through the end of new 


Buffalo Blue Shield— 

Rate Increase Authorized 
Following an earlier denial of an 

application for rate increases pro- 

by the Western New York 

Medical Plan, the revised application 

raising subscriber payments by an 


pt sed 


average of 24.47 per cent on the plan’s 
service-type and indemnity contracts, 
has been approved by the New York 
Insurance Department. The Buffalo 
Blue Shield’s earlier application, seek- 
ing increases averaging 36.1 per cent 
on the service-type contracts alone 
was disapproved by the department 
last January. 

A public hearing on the increase 
application held November 10, 
1960, in Buffalo by First Deputy Su- 
perintendent Samuel C. Cantor, who 
issued the decision. The opinion pointed 
out that “correction has made 
with respect to the unfair discrimina 
tion between service type and indemnity 


Was 


been 


contracts alluded to in the previous 
opinion. Thus the proposed average 
increase in service type contract rates 
has been adjusted downward while 
provision has been made for increases 
in indemnity contract rates so that both 
classes may be expected to bear their 
fair share of projected costs.” The 
application “is designed, if the new 
rates are effective May 1, 1961, to en- 
able the plan to continue its opera- 
tions through 1961, 1962 and the first 
half of 1963, and report a free surplus 
of approximately $760,000, or about 
one-half month’s operating expenses, 
on June 30, 1963.” 


“The journalists of the United States are not the only persons 
who have difficulty in ferreting information out of certain reluctant 


agencies of the Government. 


The committees of the Congress and 


the Comptroller General of the United States have encountered ob- 
stacles almost of equal magnitude in their attempts to throw the 
spotlight of public opinion on waste, delay, and bad judgment in 


Government agencies.”’ 


Senator John A. Carroll, Colorado. 
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ALIFORNIA—Disability insur- 

ance policies issued or renewed 
on or after September 18, 1959, should 
be construed to permit the insured to 
select the services of a duly licensed 
chiropodist instead of a physician. 
This question was addressed to At 
torney General Stanley Mosk by As 
semblyman Charles H. Wilson, of the 
66th Assembly 
to whether or 


District inquiring as 
not the 1959 
the Insurance Code 
applied to the services of a chiropo 


cited 
amendment to 


dist [amendment in italics] : 


“In disability insurance the policy 
may provide for payment of medical, 
surgical or hospital expenses upon a 
reimbursement h policy to 
permit the insured to select the services 
of any holder of a certificate under Se 
tion 2135 of the Business and Profes 
sions Code of the State of California 
authorized by such certificate to per 


basis, such 


form the particular medical or surgical 
services covered under the terms of the 
policy i 

The Business and Professions Code 
provides two forms of certificates 
Physician's and 
and “(b) Cer 


tificate to practice chiropody a 


designated as: “(a) 


surgeon's certificate,” 


Although the word the 
first phrase of the statute shows the 


“may” in 


discretionary character of the reim 
bursement clause, the word “such” in 
the amendatory language indicates an 


Attorneys General 


intent to require that, where reim 


bursement is agreed upon, coverage 
must also comprehend the services of 


a chiropodist. 


\ second question was raised i 
regard to policies renewed after the 
amendment, The phrase ‘“‘or renewed” 
was missing from the bill introduced 
in April of 1959, the forerunner of 
Section 10176.1 of the Insurance Code, 
and was specifically added in an amend 
ment of May 20, 1959. 
little doubt but what it was the intent 
of the Legislature that 


either issued or 


there is 


policies 


renewed on or afte 


September 18, 1959, permit the 


insured to select the services of a duly 


O pinion of the 


Attorney General, March 20. 


licensed chire pi dist.” 
( ‘aliforn la 


1961. 


INNESOTA—A reciprocal or 
i. interinsurance exchange is in- 
cluded in the term “insurance com- 
pany” as used in those statutes 
requiring payment of a 2 per cent 
surcharge under Sections 69.54 and 
424.165 of the Minnesota Statutes. 
Three questions were framed to the 
\ttorney General, Walter F. Mon 
dale, by the Commissioner of Insur 
ance, Cyrus E. Magnuson: (1) “Is a 
reciprocal or inter-insurance exchangt 
licensed under the insurance laws sub 
ject to payment of the 2¢ 
under . the Minnesota Statutes?” 
2) “if the answer is ‘no’ to the above 


(2) 
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© surcharge 





question, shall the Insurance Depart- 
ment take steps to notify the various 

exchanges to apply for a 
refundment?”’; (3) “[d]oes Section 
69.02 require the furnishing of the 
blanks to the 
gross direct fire and extended cover- 
age premiums on which a 2% tax is 
refunded : 

The Attorney General, citing the 
relevant statutes, took note of the 
statutory authority for “[i]ndividuals, 
partnerships and corporations . .. to 


reciprocals showing 


exchange reciprocal or interinsurance 
contracts with each other, or with 
individuals, partnerships and corpo- 
rations . 


” 


. providing indemnity 
This and other allusions to reciprocal 
exchanges in the code indicate “un- 
mistakably” 
garded 


that the legislature re- 
those participating in such 
exchanges as being engaged in the 
insurance business. In a bankruptcy 
case, /n Re Minnesota Insurance Under- 
writers, 36 F. 2d 371, the court said: 
“A reciprocal or interinsurance ex- 
change is a group or association of 
persons cooperating for the purpose of 
insuring themselves and each other.” 
On the weight of these inferences, the 
Attorney General answered the com- 
missioner’s first question in the affirma- 
tive, thereby obviating the second and 
necessarily affirming the third. He 
noted further: 


“M. S. 60.518 provides that recipro- 


and interinsurance 
shall pay a 2% 


cals exchanges 
gross premium license 
fee in lieu of all taxes lieu 
provision does not prevent the impo- 
sition of the surcharge provided in 
§§ 69.54 and 424.165 because a sur- 
charge has been construed not to be 
a tax.”—Opinion of the Minnesota 
Attorney General, February 23, 1961. 


This in 


ORTH CAROLINA—No notice 
need be given to the insured of 
the cancellation of his policy for in- 
stallment default, when power of at- 
torney has been communicated with 


268 


the execution of an installment note 
to the insurance agent or his assignee. 

Responding directly to the author 
of an inquiry addressed to and referred 
by the Commissioner of Motor Vehi 
cles, Attorney General Thomas Wade 
Bruton declared that under the cir- 
cumstances presented an insurance 
carrier need not give notice to an in- 
sured of the cancellation of his policy: 

“It is my understanding that not 
infrequently an individual seeking to 
purchase automobile liability insur- 
ance will execute an installment note 
to the insurance agent in the amount 
of the premium, together with a power 
of attorney authorizing the payee or 
his assignee to cancel the insurance 
if the installments due on the note 
are not paid. I further understand 
that these notes are frequently sold 
to or discounted with installment 
paper dealers specializing in this type 
financing. 


“ 


You inquire whether upon 
cancellation in the re- 
quest of one holding a power of at- 
torney from the insured to cancel 
upon nonpayment of installments due 
upon a premium note, the insurance 


response to 


carrier is required to give the insured 
notice of cancellation c 

The Attorney General replied that 
one holding the valid power of at- 
torney for the insured stands in the 
latter’s position, and that, therefore, 
no notice need be given the insured 
Mr. Bruton stated further that, while 
the insurance carrier may assume that 
a premium finance company is acting 
within the scope of the power of at- 
torney when it requests cancellation 
for delinquency on the installnjent, 
such action would be void and ineffec- 
tive if it were in excess of that power 
“until [the insured] has been given 
the 15 days prior notice” contemplated 
by G. S. 20-310.—O pinion of the North 
Carolina Attorney General, February 
16, 1961. 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Governmental Immunity Overturned 
—California Court Acts 


Notwithstanding prior decisions relegat- 
ing the immunity doctrine to the legisla- 
ture, the California Supreme Court ruled 
that the state and its subdivisions will 
not be held immune from liability for 
the tortious acts of its agents. 


Dividing five to two, the California 
Supreme Court “[a]fter a re-evaluation 
of the rule of governmental immunity 
from tort liability [has concluded] 
that it must be discarded as mistaken 
and unjust.” 


The case involved a paying patient 
in a memorial hospital operated by a 
state hospital district. She and 
husband alleged that as a result of the 


her 


negligence of the hospital staff she 
fell, severely aggravating the broken 
hip for which she was being treated. 
The defendant claimed governmental 
immunity, and the demurrer was sus 


tained. The plaintiffs contended on 


Negligence 


os 


y 
nearer D, 
SORELLE 

ae By 0 a0 I 

fron 3 + 


appeal that operating a hospital is a 
proprietary function, and that, in 
event, the rule of governmental 
munity should be discarded. 


preme court found merit in this second 


any 
im 
The su- 


suggestion. 


A discursive review of the history 
of immunity revealed the misstate- 
ment, confusion and retraction that 
marked its development. The English 
case of Russel v. Men of Devon, 100 
Eng. Rep. 359, enunciated the princi- 
ple that “it is better that an individual 
should sustain an injury than that the 
public should suffer an inconvenience.” 
The California court replied: 


out- 
weigh individual compensation, and a 
suit against a county hospital or hos- 
pital district is against an entity legally 


“Public convenience does not 


and financially capable of satisfying a 
judgment. Thus, it was recognized in 
England over half a century ago that 
a public hospital is liable for its torts.” 


Against the strenuous protests of 
the defense that the court was usurp 
ing the office of the legislature, the 
majority opinion adjudged that the 
actions of the legislature in delimiting 
the availability of the privileged de- 
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fense were “sporadic statutes, each 
operating on a separate area of gov- 
evil 


They leave to the 


ernmental immunity where its 
was felt most. 
court whether it should adhere to its 


own rule of immunity in other areas.” 


\ dissent by Justice Schauer, with 
Justice McComb concurring, endorsed 
the finding of the same court in Vater 
v. County of Glenn, 49 Cal. 815, which 
expressly acknowledged the learned 
criticism of governmental immunity 
but held, that 
tion or restriction of this doctrine 1s 
primarily a legislative matter.”” Again, 
in Talley v. Northern San Diego Hos 
pital District, 2 NEGLIGENCE Cases (2d) 
664, 41 Cal. 2d 33, the court 
“Whether the doctrine of 
immunity should be modified in this 


nonetheless, “abroga 


said, 
sovereign 
state is a legislative question.” Insti 
impatience, the dissidents 
thought, the supreme court now arro 


gated by 


gated the legislative function to itself: 
“lajn informed 
either the doctrine of 


refusal to respect 


stare decisis or 


the constitutional division of powers 
: had 
could 
abolish immunity in some areas and 


aa 3 In stronger terms: “‘] 
thought that the Legislature 


modify it in others, as it has done, 
without judicial interference with its 
efforts, so long as the unevenness of 
the legislation was not so great as to 


be unconstitutional. 


“Furthermore, I am impelled to com 
that it is that a 
court’s reversal of itself on a point of 


ment unfortunate 


law which it has recently and repeat 
edly considered should appear to de 
pend upon a change of personnel. A 
change of court personnel is not, in 
my concept of judicial duty 

properly to be regarded as carte blanche 
for the judiciary to effectuate either a 
constitutional amendment or legisla 
tive enactment.”—Muskopf et al. v. 
Corning Hospital District et al. Cali- 
fornia Supreme Court. January 27, 
1961. 12 NEGLIGENCE Cases (2d) 160. 
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Profit-Making Hospital— 
Governmental Immunity 


The fact that a municipal hospital op- 
erated at a profit and carried lia- 
bility insurance did not extenuate its 
statutory endowment of immunity from 
tort liability, nor did the recent deci- 

sions in Michigan abrogating the im- 

munity of charitable hospitals apply. 

Sixth Circuit. 

The plaintiff's action was dismissed 
by the district court, hearing under 
diversity jurisdiction, and was carried 
The 


original charges named a physician 


to the present court of appeals. 


and surgeon, for surgical] malpractice, 
the defendant 
operated general hospital, for negli 


and here, a_ state 
The case against the physician 
settled, the court 
sidered only the hospital and its de 


gence. 
having been con 


fense of governmental immunity. 


The complaint alleges that the hos 
pital is a proprietary enterprise which, 
through its agent physician, under 
took to diagnose, prescribe for and 
In the 
course of these services, performed at 


remedy the plaintift’s illness. 


a profit to the defendant, surgery was 
deemed necessary. The surgeon left 
a sponge in the abdominal cavity of 
the patient, and, since the incision had 
been sutured, another operation was 


necessary to remove it. 


The district judge decided at pre- 
trial hearings that the operation of the 
hospital was a governmental function, 
and that it is the law of Michigan that 
a municipality is not liable for negli- 
gence in The 
plaintiff contended that a proprietary 
when it 


such an operation. 


function is exercised was 
shown that in some respects the fees 
paid to the hospital were greater than 
its costs. In addition, it was advanced 
that, since the city carried insurance 
against a liability such as the plain 


tiff’s, immunity could not be invoked. 


Two prior decisions, however, proved 
fatal to the plaintiff's effort: 
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“In Johnson v. Ontonagon County 
Road Commissioner, 253 Mich. 465, it 
was held that municipal corporations 
do not lose their immunity from lia- 
bility for negligence in performance 
of a governmental function merely 
because they derive an income there- 
from, provided the income is only in- 
cidental to the main i 
functioning and aimed at covering the 
costs of the undertaking.” 


purp¢ se ot SO 


As to the city’s indemnity policy: 


“It was held in a comparable 
situation in DeGroot v. Edison Insti 
tute [9 NEGLIGENCE CASEs (2d) 649], 


306 Mich. 339: 


“*Nor does the fact that a nonprofit 
corporation carries liability insurance 
so change its status as to make the 
corporation liable for an injury for 
which it would not otherwise be liable.’ 


“Finally, it must be added, in view 
of public discussion, that the case of 
Parker v. Port Huron Hospital [11 
NEGLIGENCE CASES (2d) 942: THI 
INSURANCE Law JouRNAL for No- 
vember, 1960, p. 742], 361 Mich. 1, 


has no bearing upon the present prob 
i the 
immunity asserted by private chari 


lem, since it considers claim of 
table hospitals and is prospective and 
not retrospective in its operation.” 
Harrison v. City of Pontiac et al. 
United States Court of Appeals for the 
Sixth Circuit. January 18, 1961. 12 
NEGLIGENCE CAsEs (2d) 205. 


Power Line Breaks— 
Directed Verdict for Defendant 


Victims of gas explosion damage trace- 
able to the instrumentality of a fallen 
power line could not prove negligent 
acts or omissions by the power com- 
pany, and, failing to plead res ipsa 
loquitur, lost a directed verdict to the 
defendant. Nebraska. 
This appeal was brought before the 
Nebraska Supreme Court by the de 
fendant. The plaintiffs were owners 


Negligence 


hotel and 
office building, the latter destroyed by 


a gas explosion on February 27, 1958. 


of a two-story one-story 


During the evening preceding the ex 
plosion there was an unusually severe 
blizzard in the area, and, at about three 
o'clock in the morning, a power line 
split out. The broken wire lighted on 
telephone lines below, fused with a 
natural gas regulator, and circuited 
with the gas main. Unknown to any 
this chain of events, the 
had laid in contact 
with an underground telephone cable 


into which the overhead lines passed. 


one before 


main been 


gas 


Due to the energizing of either the 
telephone cable or of the gas main, or 
both, the heavy current flared into an 
burned a hole in the main. 
The escaping gas followed the sand- 
and-gravel fill 


arc and 


around service lines 
leading into the office building, where 
gas furnace pilot lights set it off. It 
was not disputed that these were the 
instrumental causes of the explosion. 
The defense contended that the in- 
stallation of the relieved it of 
liability and that the contact of the 


main 


gas main and the telephone cable was 
a condition and not an 
cause of the damage. 


intervening 


The trial court denied the defend- 
ant’s motion for a directed 
and this appeal resulted. A twofold 
allegation by the plaintiffs urged that, 
first, the defendant had negligently 
maintained the high 
voltage electric line until it became 
unfit for use on February 27, 1958, and 
that the had 
failed to inspect the line when such 
inspection would have 
dangerous condition. 


verdict, 


and carelessly 


defendant negligently 
revealed its 
The court noted 
that by pleading acts of negligence the 
plaintiffs could not invoke the doc 
trine of res ipsa loquitur. An expert 
on metals testified for the plaintiffs 
that the the the 
power line was a “fatigue fracture,” 


cause of break in 


a type of corrosion that might begin 
with an imperceptible scratch in the 
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metal which, after years of attrition 
and exposure to the elements, 
velops into a crack, Eventually the 


de- 


metal breaks under stress, in this case 
supplied by high winds. The original 
scratch may occur at a bend in the 
metal, or it may develop because of 
impurities in the metal. 
said that only a high-powered micro- 
scope would disclose the original de- 
fect. Evidence showed that a four-foot 
sag existed in the line, and that the 
insulation 
ord, 


The witness 


was, according to the rec- 


festooning off the wire. 


The defendant’s expert in the field 
of engineering testified that the dan- 
giing insulation had nothing to do 
with the safe condition of the wire 
that high tension wires often have no 
insulation—and that the four-foot sag, 
although two feet more than normal, 
would if anything reduce the stress on 
the line. The plaintiffs did not con 
tradict this evidence. 


Holding the power company to an 
exercise of “the utmost care and pru 
dence consistent with practical 
operation,” the supreme court assessed 
the cause in these terms: 


“There is no evidence of faulty con 
struction of the power line involved in 
this case. There is no evidence 
in this record as to when the line was 
constructed There is no evi- 
dence of previous breaks in the wire, 
or of any other indication that the 
wire was defective. There is no evi- 
which 
would require the use of insulated 
wire 


dence of any circumstances 
There is no evidence that 
the abnormal sag of the wire in any 
manner contributed to the breaking of 
the wire.” 


The alleged failure to inspect seemed 
a vacuous plea to the court, since ex- 
pert testimony established that there 
was no practicable means of discover- 
ing an incipient fatigue fracture. To 
hold that 
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such a fracture constituted 


proof of negligence “would make the 
defendant an insurer against accident, 
which it In this regard the 
court remarked: “Only insurers against 
injury are liable for injuries resulting 
from such accidents. 


is not.” 


The only excep 


tion to this rule, if it may be called 
an exception, is where the facts are 


such as to result in an inference of 
negligence under the rule of res ipsa 
loquitur.” Directions to sustain the 
defendant’s motion for judgments not- 
withstanding the verdict were remanded. 

Roos et al. v. Consumers Public 
Power District. Nebraska Supreme 
Court. January 6, 1961. 12 NeEcLI- 
GENCE CAsEs (2d) 233. 


Dental Malpractice— 
Common Knowledge Doctrine 


A dismissal of the plaintiff's wrong- 
ful death action was reversed on the 
grounds that, even barring expert testi- 
mony, the defendant should have known 
of the dangers involved in the use of 
a styptic anesthetic on a hypertensive 
patient, and his alleged negligence was 
submissible to the jury. New Jersey. 


The decedent visited the defendant’s 
27, 1958, to have a 
filling replaced. The dentist admin- 
istered an injection compounded of 
epinephrine (a form of adrenalin) and 


office on August 


xylocaine, an anesthetic, and filled the 


tooth in about 20 minutes. Epine- 
phrine is a pharmaceutical compound 
designed to constrict the blood vessels 
in the area of the injection and thus 
permit the effects of the anesthetic to 
last. 


causes a rise in blood pressure. 


However its action necessarily 
The 
patient, a hypertensive, was stricken 
with a cerebral hemorrhage as she was 
leaving the room and died three days 
later. The decedent had suffered from 
high blood pressure for years, and had 
been treated by her physician from 
1947 to 1956 for that condition, as well 
as systolic heart murmur and chronic 
When first 
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myocarditis. she visited 





the defendant for dental work she was 
still being treated for her other ailments. 


The trial court granted the defend 
ant’s motion (1) 
there was no expert testimony as to 
the approved method of administering 
dental anesthesia, and (2) there was 
that the defendant had 
failed to obtain the patient’s medical 
history. The New Jersey Supreme 
Court disagreed. 


An expert 
by the plaintiffs, but he was not al 


to dismiss because 


no evidence 


witness was introduced 
lowed to answer questions pertaining 
to dental anestheis because he was not 
a dentist and, presumably, could not 
competently expound the dental pro- 
fession’s standard of care. His quali- 
fications, however, seemed sufficiently 
The 
witness was a physician, a founding 


member of the New Jersey State So 


impressive to the present court. 


ciety of Anesthesiologists, a specialist 
in dental anesthesiology from 1941 to 
1954, and thereafter, while in general 
practice, actively engaged as a con 
sultant to dentists about the adminis 
tration of had 
administered the drugs in question not 
less than 500 times in ten years—but 
The court 
the witness’ lack of a de 


anesthetics. He 


never in a dental case. 
ruled that 
gree in dentistry went to the weight 
to be accorded his opinion, but that it 
did not affect his evident competency 
to testify. 


The plaintiff also argued error by 
the lower court on the ground that the 
brochure accompanying each container 
of xylocaine was proof of the prevail 
ing standard of care. 
stated that the drug 
without epinephrine and that in this 


The brochure 
was available 
form it was “adequate in those cases 
where vasopressor drugs are contra- 
indicated.” The court did not believe 
that the brochure 
the professional standard of care, since 


was evidential of 


it said nothing about taking the pa- 


tient’s medical history. However, the 


Negligence 


brochure was admissible as evidence 
that the defendant should have been 
alerted to the possible danger involved 
in the use of the anesthetic mixed with 
the astringent. “In other words, the 
brochure is evidence of the fact that 
[the defendant] was on notice epine 
phrine might be harmful to hyper 
tensive patients.” 


Finally the plaintiff contended that, 
under either res ipsa loquitur or the 
doctrine of common knowledge, he 
did not have to prove a standard of 
The court 
distinguished the two doctrines: res 
the 


plaintiff prove the injury, with the 


care to avoid a dismissal. 
ipsa loquitur requires only that 
compelling inference that negligence 


the 
knowledge avers that the jury is capa 


caused it; doctrine of common 
ble of supplying the standard of care 
from its own knowledge, based upon 
a proved injury and a proved causally 
related act or omission of the defend- 
ant. In the present case, the court 
discerned no necessary inference of 
negligence as the cause of the patient’s 
death and therefore rejected res ipsa 
loquitur. On the other hand, “[wle 
believe that the doctrine of common 
knowledge combined with the manu 
facturer’s admitted in 
dence was sufficient to avoid a dismissal, 


brochure evi- 
especially in the light of the defend 
ant’s testimony that he was unaware 
that the drug was contraindicated for 
patients suffering from hypertension. .. . 


“The judgment below is reversed 
and the remanded 
(1) the trial court erroneously refused 


case is because 
to allow the plaintiff's expert to testify 
to the standard of care accepted by 
dentists administering anesthesia, and 
(2) even in the absence of expert test! 


mony as to standard of care, the plain- 


tiff submitted sufficient proof to avoid 


a dismissal at the end of his case. 
Sanzari v. Rosenfeld et al. New Jersey 
Supreme Court. January 23, 1961. 
12 NEGLIGENCE Cases (2d) 266. 
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Summaries of Selected Decisions 
Recently Reported by CCH LIFE 
INSURANCE REPORTS 


Applicant a ‘Sick Man’’— 
Doctor Confides to Agent 


The insurer's motion for judgment and 
arrest of the evidence was improperly 
granted at trial when the plaintiff had 
adduced evidence which, most favor- 
ably considered, was susceptible of dif- 
fering constructions by reasonable per- 
sons. Ohio. 


The plaintiff's husband made appli- 
cation to the defendant’s district sales 
manager with reference to obtaining 
a loan. His application was rejected 
by the insurance company, but the 
sales manager assisted in the securing 
of a loan from a company engaged in 
that business. In 
this the 
minded him of a certain insurance sale 


consideration for 


service, sales manager re- 
they had discussed, whereupon the 
plaintiff’s husband again made appli- 
cation to the defendant insurer, this 
time for $10,000 in life insurance. 


A medical examination was con- 
ducted by a physician appointed by 
the insurer, and the applicant was pro- 
nounced a good risk. The applicant’s 
wife, the plaintiff, knew that her hus- 
band had been suffering from cancer 
that he had a 
He did not 
know of the precarious state of his 
health. Testimony later given by the 
insured’s son, presumed to be true for 
purposes of ruling on the granting of 
a motion for judgment, averred that a 
between the insurer’s 
agent and sales manager and the ex- 
amining physician took place on the 
day of his father’s death, two years 
after the application for 
The agent’s side of the exchange in 


for over a and 


heart condition as well. 


year, 


conversation 


insurance. 
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cluded statements designed to refresh 
the doctor’s memory of the case: 


“You know the fellow I sent about 
a year ago for a life insurance exam- 
ination.” 


“You know, you called me after- 
wards and said ‘since when are you 
insuring that kind of men.’” 


“You know ‘since when are you in- 
suring dead men?’ ” 

The same witness testified as follows: 

“Q. Did he [the agent] say any- 
thing to you after he’d hung up?” 


“A. He said that—after he hung up 
he told me that [the insurance doctor] 
had called him after my father had 
been in for the examination and told 
him that my father was a sick man 
and he said that ‘I told him to put the 
policy through anyway.’ ” 


The trial court had granted the in- 
surer’s motion for judgment, but the 
Ohio Court of Appeals for the county, 
after reviewing the testimony above, 
reversed the order. Citing extensively 
from Ohio and other jurisdictions, the 
court of appeals first clearly defined 
the which a 
arrest the evidence and render judg 
ment as a matter of law might be 
the 
tenor of all such citations, and perhaps 
strongest of them, was this excerpt: 


criteria by motion to 


entertained. Representative of 


in passing on the defendant’s 
motion for a nonsuit, the evidence on 
behalf of the plaintiff must be accepted 
as true, and all conflicts of testimony 
must be resolved in his favor; the evi 
dence must be interpreted most favor 
ably to him and most strongly against 
the defendant. Indeed, the defendant’s 
evidence may not be considered except 
in so far as it tends to clarify or 
explain the evidence of the plaintiff.” 


Indulging in a premonitory essay 
on the nature of language, the court 
considered that the meaning of the 
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defendant’s agent’s remarks to the 
physician permits no other conclusion 
than that the defendant 


through its agent, was put on notice 


company, 


that the insured was in poor health, 
that thus the 
estopped from raising defenses on this 


and defendant was 
point, on answers contrary to the fact 
in the application, or on the plaintiff- 
widow’s prior knowledge of the seri 
ousness of her husband’s condition. 


“In the opinion of this court the 
conversation between the agent of the 
insurance company and the examining 
doctor was such that the minds of rea 
sonable men could easily differ as to 
whether or not knowledge of a serious 
illness had been communicated to The 
Western & Southern Life Insurance 
Company Finkle v. Western 
& Southern Life Insurance Company 
Ohio Court of Appeals. 
1960. 4 LiFe C 


February 8, 


(2d) 1414. 


ASES 


Head Injury to Child— 
Pre-existing Brain Malformation 


The use of a limited coverage clause as 
opposed to a specific exclusion clause 
warranted a jury question for the plain- 
tiff, whose injury could have resulted 
from an accidental cause independent 
of all other causes, in spite of a pre- 
existing brain defect. New Jersey. 


The plaintiffs brought action to re 
cover medical and hospital expenses 
incurred by the infant plaintiff after 
his injury in 1957 and before his death 
two years later. The child was nine 
years old when the accident happened. 
He and a grammar school classmate 
collided head on in the schoolyard 
during recess. Soon afterwards, the 
child developed symptoms diagnosed 
originally as a sinus or adenoid condi- 
tion and later, with the appearance of 
a crossed eye, as a neurologic pathol 
ogy. Brain surgery was performed, 
and it was discovered that the posi- 
tion of the brain was abnormal, the 
“Arnold Chiari malformation,” giving 


Life, Health—Accident 


rise to suspicions of a latent brain 
tumor. 

The defendant carried group insur- 
the children in the school, 
issuing each a certificate reading in 
part: “[the insured is] insured against 


ance on 


loss resulting directly and independ- 
ently of all other causes from injury 
sustained by such Insured Person... 
‘Injury’ as used in the Master Policy 
means bodily injury sustained by the 
Insured 
dent.” 


caused by 
ci yMmpany 


Person and accl 
The the 
plaintiffs’ claim for medical expenses 
of $1,484 on the grounds that the loss 


in this child’s case was not one which 


resisted 


resulted from accidental injury inde- 
but 
one which was due at least in part to 


pendent of other causes, rather 
a predisposing brain defect. The pres- 
ent opinion treated this question on 
defendant’s appeal from a denial of its 
motion for judgment. 

showed that the infant 
plaintiff had been healthy and alert 
before his collision with a larger boy 
in the schoolyard. Thereafter, his con- 


Evidence 


dition worsened until his vision began 
to blur. Medical examination revealed 
cranial pressure due, according to the 
first tentative diagnosis, to either a 
blood clot on the brain ora deep-seated 
tumor. The diagnostician testified that 
a subsequent exploratory operation ex- 
posed the malformation of the brain 
structure, and a suspicion, never veri- 
fied, of the brain tumor. The doctor 


confirmed an inquiry as to whether 
the child’s condition 
by a combination of the tumor, the 
malformation, and the “aggravation 
when the boys bumped their heads.” 
To the plaintiffs’ interrogatory, the 
same witness admitted that there was 


was not caused 


link” between the blow to 
the head and the increased intercranial 
He likewise agreed that 
prior to the accident the malformation 
and its attendant syndrome was in a 
“quiescent state.” In the trial court, 
the question of coverage was submit- 
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a “direct 


pressure. 





ted to the jury over the defense’s 


objectic ms. 


The New Jersey 
saw fit to deal with the appeal in 
terms of the distinction, if any, be- 
tween a limited coverage clause, such 
as that in the defendant’s policy, and 
an exclusionary clause. The court 
found that “most of the decisions in- 
volving policies of the [limited cover 
age] type hold the question of coverage 
to be one of fact for the finder thereof. 


Super x Court 


“The rationale for 
this result is that it is for the jury to 
find whether the disease or abnormal- 


ity was not merely a condition, and 


most common 


the accident the proximate (or pre 
dominant) cause of the disability or 
death.” 


On the other hand, the court noted, 
specific exclusion clauses ordinarily 
require a holding for the insurer as a 
matter of law, although “a not incon 
have 


number of decisions 


question 


siderable 
held a 


under the exclusionary clause.” 


even 
Sub 


jury arises 
stantial support for the more restric- 
tive character of the exclusion, however, 
was to be found in those opinions 
cognizant of a distinction. <A _ few 
courts have held the limited coverage 
clause to preclude recovery as rigidly 
as an exclusion. The present tribunal 
aligned itself with “the weight of the 
that 


clause in an acc} 


better-reasoned authority 
a limited coverage 
dent policy not accompanied by an 
exclusionary clause permits recovery 
thereon where the disability is attrib 
utable to an accidental injury which 
is its direct and proximate (in the 
sense of predominant) cause, notwith 
standing ‘but for’ contribution to 
that result by pre-existing pathology, 
particularly where the condition was 
dormant prior to the accident and com- 
pletely without symptoms or effect upon 


the normal activity of the assured.” 
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Issues of the sufficiency of the evi- 
dence peculiar to the present case 
the 
The judgment of 


considered and resolved in 


plaintiff 


were 
favor. 
the trial court, however, was not af- 
firmed: “The jury was left with no 
guide for decision but its own reading 
of the policy. . .. It is a situation 
in which construction and explanation 
must be afforded the jury by the court 
in order that there may be a rational 
determination of the disputed issue 
on a known and definite standard or 
At the retrial it 
will be for the jury to decide whether 


criterion of decision, 


it was the accidental injury, rather 
than the pre-existing abnormal con- 
the the 
proximate cause, in the sense of the 


dition of brain, which was 
direct, efficient and predominant cause 
of the condition of the child, which re 
quired the incurrence of the hospital 
Mahon et al. 


v. American Casualty Company of Read- 


and medical expenses.” 


ing, Pennsylvania. New Jersey Su- 


4 LIFE 


perior Court. January 6, 1961. 
CASI S (2d) 1368. 


Short Short: Michigan 


A supplemental agreement to an 


endowment policy provided for pay 
ment of disability benefits for total 
and permanent disability “each month 
in advance during such disability and 
before the date of the maturity of 
this policy.” 

The present court reversed the judg 
ment of the trial court that the agree 
ment was ambiguous and that plaintiff 
was entitled to a continuation of bene- 
fits after the policy matured. The 
phrase “permanent total disability” 
becomes clear and unambiguous in 
the context providing for benefits be- 
fore the maturity of the policy. Patek v 
Aetna Life Insurance Company. Michi- 
gan Supreme Court. January 9, 1961. 
4 Lire Cases (2d) 1325. 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY _IN- 
SURANCE REPORTS 


Agent's Representations— 
No Intention to Deceive 


An action for the tort of deceit could 
not prevail against evidence that the 
defendant insurance agent had under- 
taken to procure insurance for the 
plaintiff in good faith, that: his assur- 
ances to the plaintiff that the latter was 
insured were opinions on the law, and 
that the plaintiff could not justifiably 
rely on them. Georgia. 


The plaintiff and her husband con 
the about 
certain real property against loss by 
fire. Allegedly the told them 
that the property insured as of 
the moment, although it 
that the 
to, also a defendant, refused the risk. 
The property burned the day after the 
plaintiff's conversation with the agent. 


tacted defendant insuring 
agent 
was 
transpired 
applied 


insurance company 


The claim for damages charged the 
defendant agent with fraud and deceit, 
engendering reliance. The trial court 
granted a nonsuit as to the insurance 
but 


for a 


the agent's 
verdict 


company, overruled 


motions directed and, 
after the unfavorable return, for judg 
ment notwithstanding the verdict, as 
well as an amended motion for a new 
trial. 
exceptions. 


The court of appeals heard the 


\ccording to the statute, willful 
misrepresentation of a material fact 
inducing another to act to his injury 
is actionable. However, “knowledge 
of the falsehood constitutes an essen 
tial element.” 
an action for the common law tort of 


In the court’s analysis, 


deceit must allege and prove (1) a 
representation, (2) its falsity, (3) its 
materiality, (4) the speaker’s knowl- 
edge of its falsity or ignorance of the 


Fire and Casualty 


truth, (5) his intent that it should be 
acted upon by the person and in the 
manner reasonably contemplated, (6) 
the hearer’s ignorance of its falsity, 
(7) his 
right to rely thereon, and (9) his con 
The 


gist of the action lay, the court noted, 


his reliance on its truth, (8) 
sequent and proximate injury. 


in alleging and proving the purpose 
and design to deceive, and the plain- 
tiff’s right to rely on the deceitful 
representations. 

\n issue was also raised, by the 
court, as to whether the alleged mis- 
representation is one of fact or of law. 
The present case charged that the de 
fendant was an agent of the insurer. 
“Thus, on the facts as alleged, there is 
no confidential or fiduciary relation 
ship between the plaintiff and the 
agent of the insurer, so this exception 
to the that 
sentations of not 


general rule 
law 


does not apply.” 


misrepre- 
are actionable 
An expression of an 
opinion of law, even in definitive form, 
constitute actionable fraud, 
absent a fiduciary relationship. 

The 


fendant in 


does not 


the de 
were a 


statements 
the 
representation of 


made by 
present 
the 
quences flowing from the alleged acts 
which had taken The 
agent had mailed a letter to the in 
surer, dated the same day as his con 
versation with the plaintiff, and had 
requested that the policy be issued 
today.” Thus he could 
hardly be convicted of an intention to 
And further, the 
law effective at the time required that 


case 
legal conse- 


been 


“effectiv: 


deceive. Georgia 


an insurance contract be in writing. 
Thus the plaintiff was not entitled to 
any reasonable reliance on the 
statement of the agent. Again, the 
pleadings contained irreconcilable con- 
flicts: at one point alleging that the 
agent had said that the coverage was 
in effect as of that moment; at an- 
other, that he promised that he “would 


oral 


immediately effect insurance on said 


property.” Resolving the inconsist- 
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ency against the pleader, the court 
ignored the charge that coverage had 
This 


was 


been assured as of the moment. 
the remaining allegation 
rendered impotent: “reasonably con- 
strued, [it] meant that he would take 
appropriate steps to have the com 
pany issue the policy.” The agent’s 
letter to the insurer proved indisputa- 
bly that he took the immediate action 
he promised. The defendant’s motion 
for judgment notwithstanding the 
verdict should have been granted.— 
Kelly v. Georgia Casualty & Surety 
Company et al. Georgia Court of Ap- 
peals. February 7, 1961. 10 Fire anp 
CASUALTY CASES 669. 


done. 


Parol Contract for Insurance— 
Agent Liable for Breach 


A filling station operator's insurance 
agent, having agreed to procure ‘‘com- 
plete’’ insurance coverage, was held 
liable for damages caused by fire in 
the station. The trial court properly in- 
structed that contributory negligence 
was not relevant. Minnesota. 

In January of 1957, the plaintiff 
leased a franchise in 
Minneapolis. The litigation arose out 
of call made at the station by the de 
fendant to his father, a licensed insur- 
ance agent. At that time, the plaintiff 
requested that the defendant, who 
was not an agent, procure complete 


service station 


insurance coverage for his new oper- 
ation. At trial, the defendant denied 
that the agreement included “com- 
plete” But it was undis- 
puted that as a result of the call policies 
of insurance were issued to the plaintiff 
covering burglary and theft; work- 
men’s compensation; garage liability ; 
and collision, fire and theft on vehicles 
used in the business. Fire broke out 
at the station on November 20, 1957, 
causing considerable damage to the 
station, stock and equipment. There 
was testimony, contradicted at trial, 
that the defendant came to the station 
after the fire and assured the plaintiff 
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coverage. 


that everything would be taken care 
of. Later, the defendant’s father, the 
agent, called the plaintiff’s wife and 
told her that it was doubtful that the 
station 


was covered. There was no 


fire insurance on the stock or equipment. 


Suit was brought for breach of con- 
tract, and the verdict favored the 
plaintiff. The appeal, before the Minne- 
sota Supreme Court, assigned three 
(1) that the court erred in 
charging the jury that “[t]here is no 
claim by the defendants that complete 


errors: 


coverage would not include coverage 
for the loss of contents of the station 
by fire”; (2) that the court erred in 
instructing that the question of con- 
tributory negligence was not to be 
considered in determining the verdict ; 
and that the court erred in ad- 
mitting evidence as to the damages 
sustained by the plaintiff. 

The court discarded the 
first assignment on the ground that 
it was not timely raised, that the 
meaning of “complete” should have 
been disputed at the trial or as the 
ground for a new trial. It was not. 

The 


negligence given by 


(3) 


supreme 


instruction on contributory 
the trial court 
was: 

“I might say that, as long as some 
of you have served on other juries, 
I don’t know what classifications there 
were, but there may have been some 
matters of contributory negligence 
entered into that other case, and for 
that reason I instruct you that in this 
case there is no claim made of any 
contributory negligence on the part of 
[the plaintiff], so there is no question 
of contributory negligence to be con- 
sidered by you.” 

The present court appraised the 
giving of this cautionary instruction 
as a matter entirely within the dis- 
cretion of the trial court. It could 
find no prejudice to the defendant, 
who was being sued for breach of con 
tract and not for negligence. 


1LJ—April, 1961 





Finally, the defendant urged that 
the introduction of evidence as to the 
amount of damages constituted a sur- 
prise to the defense which they were 
unable to meet. Interrogatories had 
been served on the plaintiff in May of 
1959, and the formally executed an- 
swers had not been forthcoming until 
October, three days before trial. A 
motion for judgment for the plaintiff’s 
failure to answer had been considered 
in the interim, but never passed on. 
The court here deplored the long de- 
lay, but it noted that the defendants 
had been apprised of the sum of the 
damages as early as April of 1958, and 
that it was a matter of the trial court’s 
discretion whether or not the defend- 
ants had been unfairly surprised. 
no continuance had been requested at 
the trial, the present court would not 


Since 


permit speculation on a favorable ver 
dict by hearing complaints of the re 
sults of a trial freely undertaken. The 
order dismissing motions for judg 
ment notwithstanding and for a new 
trial was affirmed.—Sroga v. Lund et 
al. Minnesota Supreme Court. Janu 
ary 6, 1961. 10 FrreE AND CASUALTY 
Cases 662. 


Insured’s Failure to Report— 
No Waiver in Illinois 


A violation of the policy requirement 
to report the value of the insured prop- 
erty every month defeated the insureds 
claim for total loss indemnification. The 
insurance company's long-standing ac- 
ceptance of tardy reports did not waive 
the provision. Illinois. 


An action for declaratory judgment 
was brought by the plaintiff insurance 
companies to determine the extent of 
their liability under policies of fire 
insurance containing a monthly re 
porting form endorsement. The de- 
fendant insured brought a counterclaim 
for the amount of its actual loss. The 
present appeal is from judgment for 
the defendant. (For the district court 
opinion and previous appeals see 9 


Fire and Casualty 


FIRE AND CASUALTY CAsEs 779, 1023, 
and 10 FIRE AND CASUALTY CASEs 396.) 


Four insurance companies, the plain- 
tiffs, each issued to the insured stand- 
ard Illinois policies of fire insurance 
with Form Number 111, “Multiple 
Location Reporting Form A, Monthly 
Average, With Premium Adjustment.” 
The policies provided, as 
that a report be filed with the in- 
surers, not than 30 days after 
the last day of each calendar month, 
showing the exact location of all the 
insured property and the total actual 
value of the property at each 
location, as well as all specific insur 


indicated, 


more 


cash 


ance in force at each location on the 
last day of the month. 
stipulated that, if the insured has 
failed to file such a report at the time 
of any fire the shall 
only extend up to the amounts in- 
cluded in the last report of 
filed. 


On March 28, 1956, a fire occurred 
at one of the insured’s locations caus- 
ing actual damage of $32,188.29. The 
last report, filed by the insured on 
March 21, 1956, for the month 
of December. It reported the value 
at the premises involved at $14,360.76. 


The policies 


loss, coverage 


values 


was 


On April 27, the insured filed reports 
for January, March, 
1956, the last value at 
$32,188.29. 


February and 


setting the 


the trial revealed that 
the monthly reports had been handled 
by an two of the insurers 
who filed them with his two com- 
panies and with an agent of the other 
two. 


Records at 


agent of 


These reports had frequently 
been late, over the years, and the dis 
trict court ruled that the insurers had 
waived the strict reporting require 
ments. That court had concluded that 
the insured was entitled to $32,188.29, 
interest on that sum from May of 1956 
to the judgment order, together with 
costs, including attorneys’ fees in the 
amount of $500 because of the insurers’ 
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vexatious and unreasonable delay in 
paying the loss. 

The question before the present cir- 
cuit court whether, under the 
law of Illinois, the doctrine of waiver 
avails to excuse noncompliance with 
The numerous 
were distin- 


Was 


the reporting clause. 
citations of the insured 
guished from the insured’s claim by 
the fact that they were concerned 
with waiver or estoppel of conditions 
of benefit to the insurer and of for- 
feiture or avoidance of the policy. The 
Value Reporting Clause inyolved here 
was, in the mind of the court, of bene- 
fit to the insured, and he was bound 
to the valuation of his last filed report. 

The insurers protested the award 
of interest made by the trial court 
from a date 60 days following the fire. 
They had tendered the figure on the 
December report to the insured on the 
condition of a complete release from 
other liability. The present court de- 
cided that under the 
the interest on $14,360.76 from May 
of 1956 was not unreasonable. 


circumstances 


Judgment for the insured was re- 
versed and the case remanded.—Com- 
monwealth Insurance Company of New 
York et al. v. O. Henry Tent & Awning 
Company. United States Court of 
Appeals for the Seventh Circuit. Febru- 
ary 21, 1961. 10 Fire AND CASUALTY 
Cases 681. 


Old Newspaper Article— 
Hearsay Evidence Admitted 


In the absence of other testimony, 
a 58-year-old newspaper article was 
considered admissible evidence of a 
fire in the dome of a county court- 
house accounting for the charred 
beams discovered when the tower 
crashed through the building. Fifth 
Circuit. 


The court 
of appeals not a 
newspaper article was admissible as 


evidence that the Dallas County Court- 
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this 
whether or 


sole issue before 


Was 


house in Selma, Alabama, was dam- 
aged by fire in 1901. 

On the morning of July 7, 1957, a 
Sunday, the clock tower of the court- 
house made loud cracking and popping 
noises and fell through the building. 
No one was injured, but damage to 
the courthouse exceeded $100,000. The 
defendant had insured the building 
for damages caused by fire or light- 
ning. An examination of the debris 
revealed the presence of charcoal and 
charred timbers, and several residents 
of the town maintained that the tower 
had been struck by lightning in their 
sight some five days earlier. The 
insurer's engineers opined that the 
fell of its 
structural 
attributable to faulty design, poor 
construction, gradual deterioration of 
the building, and overloading—the last 
specifically due to the recent installa- 
tion of air-conditioning equipment 
the courtroom trusses. In the 
defendant’s opinion, the char was the 
remnant of a fire in the tower many, 


tower own weight, oc- 


casioned by weaknesses 


over 


many years before 1957. 

The trial judge heard a mass of 
testimony for both sides: some say- 
ing that lightning struck, others that 
it did not; some saying the char was 
fresh and smelled of smoke, others 
that it was obviously old and did not 
smell of saying the 
building was structurally defective, 
others that it was not. The jury be- 
lieved the insurer’s witnesses and 
for the defendant. The only 
error assigned was the admission of 
a newspaper, the Morning Times of 
Selma for June 9, 1901, carrying an 


smoke; some 


found 


unsigned article describing a fire that 
occurred at the time the courthouse 
was being constructed. The article 
read in part: “The unfinished dome 
of the County’s new courthouse was 
in flames at the top, and soon 
fell in. The fire under 
control and the main building was 
The plaintiff objected that 


Was soon 


saved.” 
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the article was hearsay and not ad- 
missible under any recognized excep- 
tion to the hearsay rule. 

The present court agreed that the 
newspaper was hearsay and that it 
could not be 
did not agree that it must therefore 
be excluded. 


cross-examined, but it 


Regarding the law gov- 
erning hearsay as “somewhat less 
than pellucid,” the court approved 
the opinion rendered in G. & C. Mer 
riam Company v. Syndicate Publishing 
Company, 207 F. 515, concerning a 
dispute over the use of the title “Web 
ster’s Dictionary.” Ogilvie, the com 
piler of the defendant’s dictionary 
some 63 years before the trial, said in 
his preface that the work was based 
on Webster’s. Judge Learned Hand, 
then in the district 
the 1913 decision: 
“In the first place, I think it fair 
to insist that to reject such a state 


court, wrote in 


ment is to refuse evidence about the 
truth of which no reasonable person 
should have any doubt whatever, be 
cause it fulfills both the requisites of 
an exception to the hearsay rule, nec 
essity and circumstantial guaranty of 
§§ 1421, 
Besides Ogilvie, every 


trustworthiness. Wigmore, 
1422, 1690... 
one else is dead who ever knew any 
the matter and could 
intelligently tell us what the fact is. 


thing about 


... As to the trustworthiness of the 
the guaranty of 
the occasion, at which there was no 
motive for fabrication.” 


testimony, it has 


The present court thought this ra 
tionale more than apposite to the cir 
cumstances before it. It thought, in 
fact, that the evidence of the news 
paper was probably superior to the 
testimony of any possible eye-witnesses 
to the 1901 fire who might be pro 
duced. Affirming the trial court’s de 
cision, the court held that “when the 
fact in question is of such 
nature it would be generally known 
throughout the community, ... a 
federal court, under Rule 43(a), may 


a public 


Fire and Casualty 


relax the exclusionary rules to the 
extent of admitting the newspaper 
article is evidence. We do not char- 
acterize this newspaper as a ‘business 
record,’ nor as an ‘ancient document,’ 
nor as any other readily identifiable 
and happily tagged species of hearsay 
exception. It is 


admissible because 


it is necessary and trustworthy, rele 


vant and material, and its admission 


is within the trial judge’s exercise of 
discretion in holding the hearing within 
reasonable bounds.’—Dallas County v. 
Commercial Union Assurance Company, 
Ltd., et al United States Court of 
Appeals for the Fifth Circuit. 
ary 17, 1961. 
CASES 636. 


Janu 
10 FrrE AND CASUALTY 


Short Short: | Illinois 

A fur shipment valued at $5,790.75 
was declared by the furrier’s shipping 
agent at a value of $750 before ship- 
ping it by air freight to New York. 
This was contrary to a provision of 
the policy that a package be valued 
at not per 
actual value. Admitting the failure to 
comply, the furrier contended that 
this failure to perform did not result 
in the subsequent loss of the furs; 
that the condition was immaterial to 
the risk undertaken by the insurer; 
and the defendant’s substantial com- 
pliance was sufficient. 


less than 25 cent of its 


The court of appeals affirmed judg- 
ment for the insurer; the valuation 
requirement was a condition precedent 
to the coverage and not subsequent, 
as in cases of an increase in hazard. 
“Tf we were to use [the defendant's] 
standard we would then have to con- 
clude that, had [the furrier] taken out 
a trivial amount of the 
policy would have been complied with 
so long as the risk of loss was not 
increased.” —American Insurance Com- 
pany v. Rosenberg, d.b.a. Irmasam Furs 
& Goldsmith. Mlinois Appellate Court. 
February 13, 1961. 10 Frre anp Cas 
UALTY CASES 666. 


insurance, 
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PRODUCT LIABLITY 
Summaries of Selected Decisions 


Reported in This Field 


Milk Bottle Shatters— 
Warranty Without Sale 


The plaintiff, injured by the unexpected 
shattering of a milk bottle, was entitled 
to take his case to the jury, even 
though it was shown that the bottle 
had not been sold to him and that 
he had a duty to return it to the 
defendant dairy. Massachusetts. 


\ route salesman of the defendant 
delivered three half-gallon jugs of 
milk to the defendant’s house. These 
were handled only by the defendant 
and his wife, both of whom averred 
that they had not jarred or banged 
the bottles while they were in their 
possession, Three days after delivery, 
the plaintiff removed a half-gallon jug 
from the refrigerator, grasping it by 
the neck. As he set it on the table it 
shattered and a shaft of glass pierced 
his right hand. 


the defendant’s 
successful motion for directed verdict, 
the plaintiff carried the action before 
the Massachusetts Supreme Judicial 
Court. 


Appealing from 


Three counts were advanced: 
breach of implied warranty of fitness ; 
breach of an implied warranty of mer- 
chantability; and tort in negligence. 

The court affirmed counts one and 
two. Since the occurred 
before the enactment of the Uniform 
Commercial Code, the sales act gov 
erned determination of the 
providing: “There is no implied war- 
ranty or 


transaction 


cause, 
condition as to the quality 
or fitness of any particular purpose 
of goods supplied under a contract to 
sell or a sale ” (Exceptions to 
the general law—reliance on the sell- 
er’s judgment as to the purpose or 
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reliance on.a de- 
goods—were not at 
issue.) In Mead v. Coca Cola Bottling 
Company, 1 NEGLIGENCE Cases (2d) 
602, 322 Mass. 386, the present court 


use of the goods; 


scriptic yn of the 


had examined a similar case, with the 
difference that the bev erage there was 
carbonated. It had said: “A primary 
question for decision is whether the 
implied warranty of merchantability 
imposed on the seller by the statute 
covered the containing bottle as well 
as the beverage. To establish a war 
ranty as to the bottle it was neces 
sary to show that the bottle had been 
sold.” In that the court 
cluded, there had been a sale. 


case, con 


bar there was evi 
dently no sale. The court 
that “fi]n view of common knowl- 


In the case at 
assumed 


edge about the practices in the distri 
bution of milk in 
here presented, we assume that the 
jug was lent rather than sold and that 
the plaintiff was under a duty to re- 


the circumstances 


turn it. 


“Tn our view it is immaterial whether 
or not the property in the jug passed 
to the plaintiff. We reach this con- 
clusion notwithstanding what was said 
in the Mead case. 
ation, we are now of opinion that a 
sale of the container, as such, is not 


Upon reconsider- 


necessary in order for the implied 
warranties of fitness and merchant- 
ability to attach in this transaction.” 
The reconsideration was mainly influ 
enced by the decision rendered in the 
English case of Geddling v. Marsh, 
1 K. B. 668 (1920), which construed 
an almost identical provision of the 


English sale-of-goods act this way: 


“Mineral waters could not be sup- 
plied except in bottles, and therefore 
the plaintiff was asking to be supplied 
That 
undoubtedly is a contract of sale, and 
that in that 
there might be a condition that the 
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bottles should not be bought by the 
plaintiff but should be hired; but the 
question the county court judge had 
to consider was whether the bottles 
were not ‘supplied under a contract 
of sale.’ This was a contract of sale 
none the 
special provision with regard to the 
bottles. The section, in my opinion, 


less because there was a 


extends not only to the goods actu- 
ally bought under the contract but to 
goods ‘supplied under the contract of 


sale.’ ’ 


The rationale seemed cogent to the 
supreme court, and it ruled that, even 
assuming there was no sale of the 
milk jug, recovery was not precluded, 
and that it could have been found 
that the bottle because of a 
pre-existing defect. The 
first two counts, based on breach of 


bre ike 
plaintiff’s 


contract, were allowed. 


The court could find no reasonable 
inference of negligence, however, and 
confirmed the directed verdict on that 
count for the defendant. Testimony 
that the bottle in question was of an 
uneven thickness was not persuasive. 
An 
that two sides of a bottle are never of 
the same thickness. In any event, it 
not such would be 
apparent to the nonexpert. The plain- 
tiff’s citation, Evangelio v. Metropolitan 
Bottling Company, Inc., 9 NEGLIGENCI 
Cases (2d) 854, 339 Mass. 177, 
not apposite because the beverage in 
that 


there was a possible inference of ex 


expert glass-blower maintained 


was a defect as 


Was 


instance was carbonated, and 


cessive carbonation. The mere break 


ing of the bottle, as here, could not 


support negligence under res ipsa | 


quitur. In the present case, the de 
fendant purchased the bottles for use 
in its business, and there was no feasi 
ble means of discovering the alleged 
defect.—Hadley v. Hillcrest Dairy, Inc 
Massachusetts Supreme Judicial Court. 
12 NEGLIGENCE C 


January 9, 1961. ASES 


(2d) 228. 


Product Liability 


Defective Power Tool— 
Proximate Cause Unproved 


The manufacturer of a power tool, re- 
jected once by the plaintiff's foreman 
for excessive recoil, was relieved of 
liability when the plaintiff failed to 
show that his injury arose from a spe- 
cific defect and not a functional char- 
acteristic of the tool. Pennsylvania. 


The plaintiff was a workman oc 
cupied in the installation of air con 
ditioning ducts in a building being 
constructed for the Chrysler Corpo- 
ration in Newark, Delaware. His phase 
of the operation included attaching 
flat bars of steel, “hanger straps,” to 
the structural 
plant. 
sembled on 


members of the 
Sections of the air ducts, as 
the floor 
then be secured and suspended by 


steel 


below, would 
means of the straps. The plaintiff, 20 
feet the floor, was working 
with a tool called the “Drive-it 330.” 
This was a spring-powered gun with 


abovy e 


an eight-and-one-half inch barrel which 
fired a pin into a one-half inch thick 
ness of steel so that its threaded end 
would remain exposed. A hole in the 
hanger strap fit over the exposed nub 
and was bolted fast. Sometime near 
10:00 or 10:30 a. m., the plaintiff, left 
handed, fired the pin and, for the first 
time in his or the foreman’s experi 
ence, the pin completely penetrated 
the The of the tool, it 
was averred, the plaintiff's 


steel. recoil 
caused 
right arm to pass into the line of fire, 
and the pin drove through his fore- 
arm. It was necessary for the work- 
man to brace himself by keeping his 
the half-inch 
although it was the common precau- 


free arm around bar, 
tion to keep it away from the tra- 


jectory of the pin. 


The foreman on the job had used 
the defendant’s power tool for some 
this 
dissatisfied with its performance, he 


time prior to accident. Being 
had returned it to his employer (and 


thence, presumably, to the maker or 
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the seller) at which time he “told 
them [he] didn’t want to use it in the 
field [and] to bring the old one back 
again.” The 


set.’ About a week later representa 


“old one” was a “Ram 
tives of both the maker and the seller 
came to the job site and asked the 
foreman what was wrong with their 
product. He told them that the in 
strument’s great recoil caused his con- 
cern. The shield on the muzzle would 
not remain flush with the steel target, 
and he afraid that “if the pin 
didn’t penetrate the steel, it might 
shoot right back at you.” 
happened. 


Was 


This never 


The manufacturer’s representative 
undertook to cut the 
recoil, He removed part of the spring 
and set the gun at “number seven,” 
the not 
clear from the record, and test-fired 
it. The foreman apparently accepted 
the representative’s remedy and con- 


down violent 


significance of which was 


signed the gun to the plaintiff's use 
“in the field.” After two days experi- 
with the tool, about 30 or 31 
firings, the workman suffered his un 
accountable injury. The plaintiff had 
had five to six years experience with 
power tools of the kind, and he testi 
fied that this particular gun kicked 
Neither he nor his fore 
man changed the setting from num 


ence 


every time. 


ber seven. 
\t trial, the plaintiff was awarded 
$7,000 against the the 


g vendor of 
The Pennsylvania Su- 


“Drive-it 330.” 
preme Court, passing on the appeal, 
could not justify the verdict. No 


proofs appeared as to the possible 


causes of 
behavior. 


the tool’s unprecedented 
Whether the structural steel 
was weak at the point of penetration, 
or whether the recoil of the machine 
Was an intrinsic defect was not con 
from the While 
the theory might present itself that 
the recoil caused the plaintiff’s body 
to shift and brought his arm into line 


struable evidence, 


with the projectile, the compelling 
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fact that for the first and 
only time the pin happened to pene- 
trate the half-inch of steel. The court 


remained 


said : 

“TW Je regard as inescapably fatal 
the fact that the recoil of this gun, 
even if (although there is no proof 
of it) it may be assumed for purposes 
to have been 
not 


ot argument excessive 


and defective, could even con- 
ceivably have caused the pin to jet 
through the structural steel as if the 
latter much paper... . It 
was this oddity (left entirely unex 
plained), not the that 
caused the accident. What it was that 
caused the pin to pass completely 
through the steel is left for surmise. 
Was it a defective cartridge? If so, 
there is no proof for this. Was the 


were so 


and recoil, 


steel in some way defective: 

“We are fully the 
fact that the recoil caused plaintiff's 
right arm to shift into the line of fire. 
But that arm and the gun 
was a thickness of structural 
that plaintiff had never known to have 
ever been pierced under similar con- 
ditions. The foreman had fired this 
gun a hundred to a hundred and twenty 


cognizant of 


between 
steel 


times before the accident and approxt- 
mately thirty times on the day of the 
miscarriage. The setting was never 
changed ; the recoil was always present; 
the steel was never pierced ; the workers 
were never hurt. 
“.. We believe it 
fault of the plaintiff. But we believe, 


was due to no 


with no less fervor, that there is not 
the slightest 
proof upon which a finding of action 
able negligence on the part of the 


foundation of fact or 


could based.” 


for the plaintiff was re 


appellant legally be 
Judgment 
versed, with judgment entered for the 
defendant. Mr. Justice 
and Mr. Justice Cohen dissented. 
Ucci v. Keane et al. Pennsylvania Su- 
preme Court. January 16, 1961. 12 
NEGLIGENCE Cases (2d) 193. 


Musmanno 
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AUTOMOBLIE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Last Clear Chance 


The doctrine of the last clear chance 
will be invocable on the merely con- 
structive knowledge of the peril im- 
puted to the defendant, and the last 
and sole opportunity to forestall in- 
jury. Vermont. 


The 


versed a 


Vermont Supreme Court re 
finding for the 


based on the plaintiff's contributory 


defendant 


negligence and permitted judgment 
for the plaintiff on the theory of the 
last clear chance. 

The plaintiff, a 14-year-old girl, was 
riding a horse along a rough country 
road on her way to visit her uncle. 
She had ridden this particular horse 
many times; 
miliar with 


she was thoroughly fa 
the road; 
was gentle and accustomed to auto 


and the horse 


mobiles. At a curve in the road the 
plaintiff brought her horse to a walk 
along the left-hand side of the road. 
She did this because the footing was 
softer off the road and easier on the 
\s she 
ing the curve on the inside 
ditch — the automobile 
suddenly bore down on her. She tried 
to mount the bank at her left, but the 


animal's hooves. was round 
in a slight 


defendant’s 


car struck the horse in the chest, caus- 
ing the plaintiff to be thrown to the 
that the 
road was 18 feet wide at the point of 


ground. Evidence showed 
the accident. 

The supreme court felt that a con 
clusion as to the defendant’s negligent 
want of proper lookout was inevitable. 
\s to his speed there were conflicting 
estimates: the defendant claimed he 
was going ten to 15 miles per hour; 
the plaintiff estimated the speed at 40 


to 45 miles per hour. A witness called 


Automobile 


testified that “con 


sidering the curve he was coming 


by the defendant 
pretty fast.” This witness had driven 
past the plaintiff and the defendant. 
He had the plaintiff in his rear-view 
mirror when he passed the plaintiff, 
but he did the 
the curve in the road. 


not see accident be 
cause of 

In the trial court the judge denied 
the 


verdict. 


defendant's motion for directed 
However, in submitting the 
case to the jury, the judge instructed 
to the effect that the plaintiff was 
guilty of contributory negligence as a 
matter of law and that only a violation 
of a last clear chance could bind the 
defendant. Verdict 
the plaintiff. Thereafter the judge 
honored a motion for judgment not- 
withstanding the verdict and found 
for the defendant. It was the action 
on this motion that made up the sub 
The 


passing: 


was returned for 


stance of the appeal. present 


court observed in 

“Neither party has briefed any ob- 
jection to the way the case was sub- 
mitted to the jury. This means that 
we are not in a position to pass on 


the ruling that a fourteen year old 


girl is guilty of contributory negli 
matter of 


gence as a law when she 


rides her horse in the ditch along the 
left hand side of the road.”’ 

With regard to the last clear chance, 
the court ruled that “a jury would be 
had the 


plaintiff's 


justified in finding that 

defendant discovered the 
peril as soon as he should have, he 
would have had ample time and dis 
turn aside, and thus avoid 
running the plaintiff down.” The de- 


fendant protested that any opportu- 


tance to 


nity to prevent the accident must have 
the 
parties, that is, that he, the defendant, 
did not later 
greater duty to save the plaintiff from 
harm than her chance or duty to save 
The court thought l 


been coextensive between two 


have a chance or a 


that, al 
though it was “a close determination,” 


herself. 


the jury was entitled to find that the 
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the 


defendant’s witness forced the plain 


passing of the car belonging to 
tiff to remain on the left and gave the 
defendant the only chance to save her. 

Che crucial defense from last chance 
the fact that the de 
tendant actual knowledge of 
the plaintift’s imperiled condition. As 


liability lay in 
had no 


proposed in a West Virginia opinion: 

“The logic of the the 
last clear chance calls for actual knowl- 
may 


doctrine oft 


edge so that impending injury 
be averted. Imputed knowledge af- 
such Why 
indeed should knowledge be imputed 
to the defendant without also imput 
ing it to the plaintiff? Why mete out 
litigant different 
Why should 


Is the duty 


fords no clear chance. 


a measure to 
from that to the other? 
justice thus discriminate ? 


one 


of one to preserve himself from injury 
less than the duty of another to so 
preserve him?” 
While the court found this reason- 
ing cogent, it decided nonetheless to 
enter judgment for the plaintiff: 
“We can only say that in these days 
of disaster on the highway, by permit- 
ting constructive knowledge to be suf- 
the 
the law a 


ficient under doctrine, we are 


maintaining in wholesome 
deterrent to inattention in the opera- 


Under present 


tion of motor vehicles. 


conditions, it is no time to relax any 
requirement of the law which might 
help to lessen the number of avoidable 
Spencer v. Fondry. Ver- 
mont Supreme Court. November 1, 
1960. 21 AUTOMOBILE Cases (2d) 1309. 


accidents.” 


Railroad Crossing Collision— 
Contributory Negligence 


In the face of evidence of the plaintiff's 
witness that the train did not become 
visible until just before the collision, 
and that it was never audible to him, 
the finding that the decedent had been 
contributorily negligent was affirmed. 


North Carolina. 
This action came on appeal to the 
North Carolina Supreme Court. The 
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plaintiff’s intestate was killed as a re 
sult of a the truck 
defendant's 


between 
and the 
The truck, although not fully 


collision 
he was driving 
train. 
loaded, was carrying compartmented 
quantities of fuel oil and 
gasoline weighing about 10,000 pounds 


all told. 

The plaintiff's eye witness testified 
that he had 
automobile behind 


kerosene, 


been 
the 
truck when the accident took place: 


trial 
his 


in the court 


driving 


“T was coming by Sinclair place and 
I saw an oil truck pull out from Sin- 
and | down. I 


down and pulled on out. The Sinclair 


clair slowed slowed 
truck pulled on out, going on towards 
Buckeye Company across the railroad. 
\t that time I did any 
I did not hear any train. I did 
out at the railroad, 
any person standing out there. The 
truck was easing along slowly in front 
behind it and it 
on across the railroad, and in a little 
the train 
blowed, his, all 
did not 
‘There 


not see 
train. 


not see anyone 


of me. I was went 


bit got half-way across, 
when it 
the same time. ... | 
that train. 
were no lights at that crossing 


~ 


blowed and 
about 
bell on 


hear any 


Evidence showed that the train ap- 
proached the intersection at an obtuse 
angle with regard to the truck 


than 90 degrees to the left-hand peri 
phery. 


more 


The eye witness testified that 
the truck had come to a complete stop 
the 
He estimated the speed of the train at 
40 miles per hour when it hit. An 


before starting out over tracks. 


other witness for the plaintiff was 
asked: “From your observation as of 
\pril 1, 1958, how far did 
to get to the before you 
could see the rails beyond the cross- 


you have 


crossing 
ing, looking in a southeasterly direc- 
tion [and facing west]? The witness 
replied: “The front of my automobile 
would need to be within 12 to 15 feet, 
I’d say, of the railroad.” 

At the the the 
defendant railroad moved for nonsuit. 


close of evidence 
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The motion was allowed by the lower 
that the 
dent’s negligence contributed to 


dece 
the 


court on the ground 
accident, and that the doctrine of last 
clear chance was not available on the 
evidence. 

The ruled that the 
judgment of the lower court was in 


supreme court 
and 
that the decedent had been negligent 
as a matter of in failing to see 
the train. The court affirmed that 
“the evidence of the plaintiff shows 
that the plaintiff's intestate had full 
opportunity 


harmony with prior decisions, 


law 


to observe the train and 
could have avoided going upon the 
tracks if he had exercised ordinary 
The plaintiff’s evidence shows 
that an oncoming train could be 
12 to 15 feet from the 


automobile approaches from the direc 


care. 
seen 


tracks as an 


tion in question. 


witness 


Indeed, plaintift’s 
testified that he saw the 
train while 90 feet from the crossing.”’ 


A separate and concurring opinion, 
subscribed to by three of the judges, 
agreed with the result but took issue 
with the majority’s dictum that “hay 
ing decided that plaintiff's intestate 
was negligent as a matter of law, the 
last chance is not 


doctrine of clear 


applicable.” The consentient opinion 
contended that, on the contrary, the 
doctrine of the last clear chance pre 
sumed that the plaintiff was contribu 
torily negligent, but that the defend 
ant, by the exercise of reasonable care, 
might have discovered the peril and 
To be 
come operative, the doctrine must be 
substantiated by allegations that (1) 


the plaintiff by his own negligence 


avoided the injurious event. 


placed himself in a perilous situation ; 
(2) the defendant saw or should have 
seen the plaintiff's predicament; (3) 
the defendant saw or should have seen 
the danger in time to prevent injury; 
and (4) notwithstanding such notice 
of imminent peril the defendant failed 
to use every reasonable means at his 
command to prevent the injury. In 


Automobile 


the “the evidence 
insufficient to support a finding that 
the should the 
danger to the plaintift’s decedent.” 

WcClintock et al. North Car 
Supreme Court. January 20, 
21 AUTOMOBILE CASEs (2d) 1300. 


present case, was 


defendant have seen 
Arvin wv. 
olina 


1961. 


Funeral Procession Collision— 
Undertaker’s Liability 


The plaintiff failed to recover from a 
funeral director for injuries incurred 
while riding in a funeral procession 
presumably under the supervision of 


an ‘‘escort service’’ employed by the 
defendant. Ohio. 


lhe injured party was riding in a 
car driven by her husband. 


The car 
was part of a funeral cortege conducted 
by the defendant. Although at that 
time (1955) there was no law giving 
right-of-way or other privileges to a 
funeral line, the plaintiff’s husband 
entered an the 
light and was struck by another car. 
The present does not 
the possible liability of (1) the plain- 
tiff’s husband, (2) the driver of the 
other the [ 
the operator of an 
employed by the defendant. 


The directed a verdict 
for the defendant, and the appeal car- 


intersection against 


case consider 


car in collision or (3) of 


“escort service” 


trial court 
ried to the supreme court of the state. 
The plaintiff’s heavy reliance on Sack 
v. A. R. Nunn & Son, 129 Ohio St. 128, 
characterized by her counsel as “vir- 
tually identical” with the present case, 
evoked this discussion from the court: 


‘In the instant case it is important 
to observe the contrasting and con 
trolling facts that the defendant had 
not ‘undertaken the entire supervision 
of this funeral to its minutest details’ 
Son] ; 
that the defendant did not furnish the 
automobile in which the plaintiff was 
riding ; that the defendant did not fur- 
the driver of that automobile; 
that the defendant did not assign the 
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[language of Sack v. Nunn & 


nish 





plaintiff to ride in her husband’s auto- 
mobile; that the defendant was with- 
out authority to determine whether 
the plaintiff and her husband should 
or should not join the funeral proces- 
that at the request of the de- 
widow the defendant found 
and employed the escort service but 
no authority in the per 
and that the 
and 


sion; 


ceased’s 


exercised 
formance of this service; 
defendant supplied some flags 
some windshield stickers for the auto- 
mobiles in the procession but exer- 


cised no authority over their operation.” 


For these reasons the court believed 
that the defendant had effectively ex- 
ploded the precedent. 


The plaintiff maintained addition- 
ally that the defendant had violated 
that provision of the traffic code which 
requires the vehicles in a funeral pro- 
to be identified 


cession as such “by 


the prominent display upon the for- 
ward part and outside of each vehicle 


of a pennant, flag, or other device of 
a type designated by the chief of 
police.” To this the defendant coun- 
tered that because the chief of police 
had never made such a designation 
the statute had never become opera 
The court of appeals did not 
with this construction, but it 
held for the defendant 
because the duty imposed by the ordi- 
nance was laid upon the driver of each 
vehicle. The supreme court held the 


tive. 
agree 


nevertheless 


same. 


Finally the plaintiff charged tortious 
negligence and breach of contract by 
the defendant. The allegation 
disallowed by the court of appeals 
and the present court affirmed that 
ruling. A concurring opinion saw fit 
to mention that had the defendant pro- 
vided one of its employees as a police 


was 


escort a good cause would lie. 

A dissent by Justice Bell, with Jus- 
tice Matthias concurring, proposed 
that “when an undertaker undertakes 


to furnish the protection of ‘police 
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escort service, at least a jury question 
is presented as to whether he did 
everything a reasonably prudent un- 
dertaker would have done in provid 
ing such ‘escort service.’ ’’—Jones v 
J. W. Wills Company. Ohio Supreme 
Court. December 28, 1960. 21 Auto 


MOBILE CAsEs (2d) 1323. 


Short Short: Third Circuit 


Appeal was brought from a verdict 
and judgment of $50,000 for the 
wrongful death of an 8!4-year-old 
boy, under the survival statute of 
Pennsylvania. The plaintiff was ad- 
ministrator of the estate of the de- 
ceased, who was instantly killed when 
struck by the defendant’s automobile. 
The appeal was based solely on the 
size of the verdict. 


The present court reaffirmed the 
principle that verdicts under the sur 
vival statute are matters of trial court 
discretion : 


“There was evidence before the jury 
that the boy was both bright and 
steady. There was evidence of a good 
and increasing income earned by his 
father, plus a future opportunity for 
the boy ina family business. 


“The amount is liberal. The trial 
judge, on whom rests the primary re 
sponsibility in such a case, stated that 
‘the the 
evidence and was within the limits in 
which the jury might properly exer- 


verdict was supported by 


cise its fact-finding function.” 


Since the appeal did not involve the 
defendant’s negligence but only the 
amount of the verdict, the court said: 


“Our authority in such a case is a 
very limited one. We find no abuse 
of discretion by the trial judge. The 
judgment will be affirmed.’—BSlisard, 
Admr., v. Vargo. United States Court 
of Appeals for the Third Circuit. Jan 
uary 23, 1961. 21 AUTOMOBILE CASEs 
(2d) 1255. 
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Auto ACCIDENT COMPENSATION plans 
come under a critical fusillade in next month's 
Insurance Law Journal. Whether compulsory, 
privately operated or state operated, our 
author holds no brief for such plans, seeing 
in them yet another encroachment on the 
operations of the insurance industry in a 
capital economy. The free enterprise system, 
he maintains, has provided more than ample 
and varied devices to take care of the victims 
of automobile accidents. 


THE FEDERAL TRADE COMMISSION was un- 
successful in its attempt to initiate insurance 
advertising regulation in 1958, but it has 
made inroads more recently, as when the 
industry's variable annuity contracts were 
brought within the purview of the Securities 
and Exchange Commission. A_ scheduled 
article will review this and other developments 
in insurance law, with emphasis on the current 
thinking of the Supreme Court in matters 
affecting trade practices and federal regula- 
tion in the insurance business. 
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